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MONDAY, MAY 4, 1953 


Houser or REPRESENTATIVES, 
SupcomMMiITree No. 3 orf THE 
CoMMITTEE ON THE J UDICIARY, 
Washington. D.C. 
The subcommittee met, pursuant to notice, in room 346, Old House 
Office Building, at 10 a. m., Hon. Kenneth B. Keating, chairman, 
presiding. 
Present : Messrs. K ating, Crumpacker, Tay lor, and Willis. 
Also present: Mr. William R. Foley, committee counsel. 
Mr. Keatine. The committee will come to order. 
We have before us three bills, H. R. 408, H. R. 477, and H. R. 3552, 
all relating to the same general subject. 
(H. R. 408, H. R. 477, and H. R. 3552 are as follows; also H. R. 
5149.) 


[H. R. 408, 82d Cong., 1st sess. ] 


A BILL To regulate the interception of communications in tbe interest of national security 
and the safety of human life 


Be it enacted by the Senate and House of Representatives of the United States 

f America in Congress assembled, That the Director of the Federal Bureau of 
Investigation of the Department of Justice, the Director of the Military Intelli- 
gence Division of the Department of the Army, the Director of Office of Special 
Investigations, Inspector Genera), United States Air Force, and the Chief of 
the Office of Naval Intelligence of the Navy Department under rules and regula- 
tions as prescribed by the Attorney General, are’ authorized in the conduct of 
investigations involving the safety of human life or to ascertain, prevent, or 
frustrate any interference or any attempts or plans for interference with the 
national security and defense by treason, sabotag 
conspiracy, Violations of neutrality laws, violations of the Act requiring the 
registration of agents of foreign principals (Act of June 8, 1938, as amended), 
violations of the Act requiring the registration of organizations carrying on 
certain activities within the United States (Act of October 17, 1940 (54 Stat. 
1201) ), violations of the Atomie Energy Act of 1946 (60 Stat. 755), or in any 
other manner, to require that telegrams, cablegrams, radiograms, or other wire 
or radio communications and copies or records thereof be disclosed and delivered 
to any authorized agent of any one of said investigative agencies, or, upon the 
express approval of the Attorney General, to authorize their respective agents 
to obtain information by means of intercepting, listening in on, or recording 
telephone, telegraph, cable, radio, or any other similar messages or communica- 
tions, without regard to the limitations contained in section 605 of the Communi- 
cations Act of 1934 (48 Stat. 1103). 

Sec. 2. Information acquired or obtained pursuant to section 1 of this Act 
shall be admissible in evidence, but only when offered in criminal proceedings in 
United States courts arising out of any of the foregoing investigations. 

The existence or contents of such application or order shall not be disclosed 
except in connection with a criminal prosecution in which information obtained 
by intercepting communications pursuant to such order is sought to be introduced 
in evidence. 


0 


. espionage, sedition, seditious 
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Sec. 3. Notwithstanding the 1 ontained in section 605 of the Com- 
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(b) Upon application by any authorized agent of any one of said investigatorial 
agencies to acquire or intercept communications in the conduct of investigations 
ursuant to this section, a judge of any United States court shall issue a permit, 
signed by the judge with his title of office, authorizing the applicant to acquire 
or intercept such communications, if the judge is satisfied that there is reason- 
able cause to believe that the communications may contain information which 
would assist in the conduct of such investigations. 

(c) No person shall fail to comply forthwith with the request of any duly 
authorized person, pursuant to this section, for the disclosure and surrender of 
ny telegram, cablegram, radiogram, o1 her wire or radio communication, or 
session or under his control. 

(d) No person shell divulge, publish, or use the existence, contents, substance, 
purport, or meaning of any information obtained pursuant to the provisions of 

section otherwise than for the purposes hereinbefore enumerated. 





copies or records thereof in his po 


e) Any person who willfully and knowingly violates any provision of this 
section shall be guilty of a felony and upon conviction thereof shall be fined not 
re than $10,000 or imprisone:l not more than two years, or both 


(f) If any provision of this section or the application of such provision to any 
circumstance shall be held invalid, the validity of the remainder of this section 


d the applicability of such provi n to other circumstances shall not be affected 
el 
g) For purposes of this section, the term “person” shall include any ind 
dua virtnership, association, business trust, corporation, or any organized 


group of persons, whether incorporated or not. 
(h) The Attorney General is hereby authorized to prescribe such rules and 


regulations as he may deem necessary to carry out the provisions of this section 


Be it enacted by the Senate and House of Representatives of the United Statea 














of America Conoress ass mbled, That (a) the Director of the Federal Bureau 
Investigation of the Department of Justice; the Director of the Military Inte 
gence Division of the Department of the Army; the Director of Office of Special 
Investigations, Inspector General, United States Air Force; and the Chief of 
t] Office of Naval Intelligence of the Navy Department are authorized under 
es and tions as prescribed by the Attorney General, in the condu of 
investigations, to ascertain, prevent, or frustrate ar interferen¢ or any 
tempts or plans for interference with the national security and defenss 
treason, sabotage, espionage, seditious conspiracy, violations of neutralit \ 
tions of the Act requiring the re \ f ‘ f foreign principals 
(Act f Ju 8, 1938 Ss amended 2 t. 631) ) l itions of tl Act req I 
ing the registration of organizations carrving on certain activities within the 
United States (Act of October 17, 1940 (54 Sta 1201)). or any other manner, 
to require that telegrams, cablegrams, radiograt or other wire r radio com 
cations and copies or records thereof, or, upon the express written a 
Attorney General, that any information obtains by means of inte 
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ns contained it ection 605 of the Communications Act of 1934 (48 Stat. 1108). 
Such information shall be admissible in evidence, but only when oflfered a 
cri nal or civil proceeding involving any of the foregoing violations in which 
the United States Government is a part Provided, That prior to acquiring or 
nte pting the communications from which the information is obtained, an 
uthoriz agent of any one of said investigatorial agencies shall have been 
ssued a permit by a judge of any United States court, authorizing the agent to 


acquire or intercept such communications. 

) Upon application by any authorize nt of any one of said inve 
torial agencies to ac quire or inte reept commu! ications in the conduct of inve 
tions pursuant to this section, a judge of any United States court shall issue a 
ned by the judge with his title of office, anthorizing the applicant to 
acquire or intercept such communications, if the judge is satisfied that there is 
reasonable cause to believe that the communications may contain information 
which would assist in the conduct of such investigations 
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No person shall fail to comply forthwith with the request of any duly 


d person, pursuant to this section, for the disclosure and surrender of 
telegral cablegram, radiog ‘ other wire or radio communication, or 
copies r records thereof n hiS POSSeSSION OT nder his control 
No erson shall d ile iblist ol ise the existence, contents, sub 
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if A ( ca ( NOVESS se) ( i} t, notwithstanding the provisions of sec 
605 of the Communications Act of 1934 (48 Stat. 1103), information hereto- 
fore or hereafter obtained by the Fede | Bureau of Investigation through the 
nterception of any communication b ine r radio upon the express approval 
the Attorney General of the United States and in the course of any investi 
gation t etect or prevent at nterference with or endangering of, or any 
plans or attempts to interfere h or endanger, the national security or defense, 


be admissible in evidence in criminal proceedings in any court established 
Act of Congress 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Keating. Since I am the author of H. R. 477 which has been 

ced in t! and two preceding Congresses, I ask leave of the 
nittee to make a short statement regarding the problem before us. 
» are here today to study the entire problem of wiretapping. 


= eral bills on the subject are before us. | desire to say a few words 

pport of H. R. 477, a bill to authorize certain Federal agencies 
directly concen ed with national seew ty to acquire, intercept, and 
divulge telephone, telegraph, and radio messages under certain cir- 


cumstances. 

I introduced bills similar to H. R. 477 in the 81st and 82d Congresses. 
While I have no pride of authorship in this particular bill, and no 
doubt it should be open to amendments, as this is a complicated mat- 
ter, I think the importance of a good, clear Federal law on the subject 
of wiretapping cannot be overemphasized. I have been concerned 
with this matter ever since I came to Congress. In the hearings this 
morning and those which will follow I hope we can work out a meas- 
ure that will end present confusion and unshackle our law-enforce- 
ment agencies, once and for all, to use this technique, with proper 
, in performing their duties. 

The laws and court decisions affecting wiretapping have left the 
whole situation in a hopeless muddle. The Communications Act of 


Ti 
> ] 
safeguards 
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1934 provides that “no person not being authorized by the sender 
shall intercept any communication and divulge or publish” its con- 
tents. This language has been held by the Supreme Court to apply 
to law enforcement officers as well as private citizens. Some of the 
agencies that need to use w iretapping in their activities fO right ahead 


and use it under this provision, in the belief that they can intercept 
messages So long as they do not divulge or publish them. The lan- 
guage 1s “intercept * and divulge.” The Federal Communica 

ons Commission does not agree with this interpretation. And the 


courts have had a very difficult time decidit a whether messages so 
ntercepted can be used—even indirectly—as evidence in criminal 
prosecutions. 


This problem was brought out dramatically in the trial of Judith 
( oplon. Her attornevs turned the trial into a fasco, and won out 
for her on appeal, to a large extent because this law is so vague and 


unsatisfactory. The predecessor bill to H. R. 477 was introduced by 
me just a short time altel the court of appeals reve rsed the con\ iction 
of Judith ¢ oplon. 

On the other hand, there is little or no protection for the privacy 
and sanctity of individual rights, as things now stand. Since wire- 
tapping 1s more or less illegal, no matter who does it, the agenclies— 
and even private investigators and plain snoopers—are tempted to 
use it more freely than they should. If they are caught, they always 
have the argument that they did not intend to divulge what they 
were listening to. 

My bill, H. R. 477, is aimed at correcting this situation in both 
directions. On the one hand, it olives specific authority to all the 
Federal agencies that are responsible for national security to use wire- 
tapping and similar techniques when they are investigating any ac- 
tivity that touches on treason, sabotage, espionage, or similar offenses ; 
and it makes information they get in this fashion admissible in erimi- 
nal prosecutions for such offenses. On the other, it requires approval 
of the Attorney General before information obtained in this fashion 
can be disclosed, and it requires an order, issued by a Federal judge 
on a showing that there is reasonable cause for the order, before 
any wires can be tapped or any messages can be intercepted in the 
first place. 

This last provision is based on a law which has been in force in 
my own State of New York for a number of years. It has worked 
very well for us. Before any of our law-enforcement officers can put 
a tap on a telephone, they have to apply to one of our judges and 
show him why the tap is necessary and what they hope to discover 
by it. In this way, the public is protected against mere spying and 
“fishing expeditions.” I think that is very important; none of us 
want a situation in which the police or anybody else can listen in 
on our private conversations unless there is a very good reason. 

Our New York law works well in the other aspect, too. Once the 
judge has been shown that there is a reasonable cause for issuing 
the order, the officers have full authority to demand cooperation from 
the communications companies, the taps can be most effectively used, 
and there is no question that the evi lence which is obtained in this 
matter will be properly admissible in court. 

I don’t think we should be the least bit soft or sentimental in con- 
sidering this bill. A lot of people have raised a fuss about the dangers 
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of a 1 lie tate, and invasions of rights, which tend to cloud our 
thinking and obscure the issues. I believe it was Judge Learned Hand 


who once pointed out something we tend to lose sight of : Law-enforce- 
¢ es, and the Natior tself, have important rights which 
l t hy prot tec. TOO, f oul law Ss are to he properly enforced and 


] 


our Natio to be fairly safeguarded against the designs of its 


i\ :% t 

We di \ t to trifle with the great principle that every man’s 
home I castle But we cannot apply it blindly. It is one thing 
to restra terference with \ it a man may do within his own 
f quite another to let him use our modern network 
of com: iti media to plot the commission of crimes all over 
the e try, or even all over the world, from behind the same 
pre 

H. R. 477 limited to the detection of crimes which affect our na- 
} 


tional defense and security. That is the most important point of 
ll t each. Recent revelations concerning Communists and fellow 
ti ( f American citizenship in the United Nations have fur- 
, } lditional ev ae nee of the mperative necessity that we pro- 
tect our Nation from these enemies within. This danger is a con- 


tinuing threat to our free institutions. Proper surveillance of ene- 
mit ke Klaus Fuchs and the Rosenbergs would have made us much 
stronger in the face of threatened aggressions than we are at this 
mome} 


We art fa ed eal qaayvy W t] 1 Sl) tel threat to the security of our 
Nati from traitors, pies, and iboteurs. It is both foolhardy and 
ve them the protective privileges afforded bv our 


present 1aw If we are to cope successfully with the menace they 
present, Wwe must ntie the han of those c] irged with the responsi- 
bility ot apprehend no these \ c1oUu characters who 1 fest our precious 


We ] ve bee spend or bill OY of dollars in an effort to contain 
communism in Europe, the Middle East, and the Far East. Today we 


¢ 


are til] sp lling the precioi blood of our sons in actively fighting 
Communist aggression 1n Asia. At such a time it seems negligent 
and foolhardy in the extreme to delay placing this additional weapon 
in the ars | of our Federal investigating bodies right here at home. 

The use of the tclephone ts \ tal to the work of potential and actual 

boteu l l enemy agents At t e present time there is no question 
that wi tapping ; be hg earried on by both private and Grovern- 
ment vestigators—but they are compelled to go about it almost as 
furtively as the criminals thev are watching. The passage of this 
propose | measure would not mean that we condone its unlimited or 


naiscriminate use. It would be limited to crimes involving the secu- 
rity of our country. 
ision of privacy is repugnant to all Americans. And it should 
be. Nevertheless, the safety of our Nation and its people must be 
paramoul t. 
Some of the Federa] agencies which are concerned with this prob- 
ll be called upon to express their 
view ind make whatever sugeestiol they may wish to offer. Others 
will be heard at a subsequent meeting. H. R. 477 has been submitted 
to all other interested agencies, and all will be given an opportunity 


a 


ere today, al d 
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to be heard. I am aware that we must proceed carefully, and not 
lose sight of the ultimate requirement that this must be a fair law, 
and workable—the very best that we can produce. 

At the same time, we must not neglect the urge ney of the matter. 
7 his situation must be righted quic kk ly. E ve ry ai Ly we los se is sO muc h 
additional comfort to our hidden enemies, who are working tire- 
lessly among us. 

I intend to do everything in my power to impress upon the Congress 
the desirability of early action in this field. I have already talked 
witha vood many Members about this subject and it is my hope that 
this committee can report favorab ly legis lation de: alin hg with it as 
quickly as possible. We have delayed too long already in coming to 
grips with this problem. 

4 . we have 7 tod wasaw itness represel tine the Department 

_ ADerense , Mr. arles R Wilson of the Office of Naval Operations 
Wi ith him foge Gill ert R. Levy, Directorate of Special Investigations, 
U1 ‘ited Sta es Air Force. 

Mr. Wilson, we would be very glad to hear from you if you will 
come forward, please. 


STATEMENTS OF CHARLES R. WILSON, OFFICE OF CHIEF OF NAVAL 
OPERATIONS, DEPARTMENT OF THE NAVY; AND GILBERT R. 
LEVY, DIRECTORATE OF SPECIAL INVESTIGATIONS, UNITED 
STATES AIR FORCE 


Mr. Wiuson. Mr. Chairman, I was informed that this would be 
hearing with reference to S. $32. Actually, we have reviewed several 
bills: S. 832, H. R. 3552 . 

Mr. Keatrine. What is S. 832? 

Mr. Witson. Senate bill 832. IT was told that this statement would 
he a comment: ry on that particu et piece ot legisls ation. 

Mr. Kearine. Told by whom? 

Mr. WILson. By our ‘Office of the Judge Advocate General of the 
Navy. 

Mr. Keating. Who is the author of S. 8322 

Mr. Foury. L believe that is Senator Wiley’s bill. 

Mr. Witson. I think it is Senator Langer, Mr. Chairman. 

Mr. Foury. Seinmtion Wiley and others. 

Mr. IX ATING, Il imagine tha thatisa duplheate of H. R. 177. 

Mr. Winson. It is quite similar, yes, sir; but our statement is slanted 
along the lines of supporting S. 832. 

Mr. Keating. Have you compared it with H. R. 477? 

Mr. Wirson. It has been compared. It compares quite similarly 
toH. R.477. Ihave not compared it identically but it is quite similar. 

Mr. Keating. I am reading from the Congressional Record of Feb 
ruary 6, 1955—and I know it followed a conversation which Senator 
Wiley had with me back in the previous Congress. In this statement 
at the time he introduced the bill—— 

Mr. Wixson. These are Senator Wiley’s words? 

Mr. Keratina. Yes, sir. 

Therefore introducing a companion bill to H. R. 477 introduced by 
Coneressman Keat ing ot New Y ork—and he goes on. P 
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So I think it is identical, or substantially identical, with H. R. 477. 

Mr. Wuson. I believe that is right, Mr. Chairman. I just wanted 
to make the point that our comment had been basically on S, 832. 

Mr. Krartnc. Thank you. 

Mr. Wintson. Mr. Chairman, Iam Mr. C. R. Wilson of the Office of 
Nava Intelligence. The opportunity to testify on behalf of the 


Department of Defense before this subcommittee IS very much 
ppre ite 

Q DPOSITILO! Ss that the e1 Cl) ent of legislation designed to author- 
ze the terception of commu itions in certain cases will serve to 
enhance f nternal security of the United States. To this practice, 
{ ul | should be certain safeguards. Such legislation should 
apply only t ses in wh the United States will be a party in 
ril ! d sho rized only when certan categories 
( 1 d categories of offer are under investigation 

Pha eedl for leo@islati it type a i protection for the mass of 
Ame obvious It see) ontradictory that we would jeop 

A elfare of our citizens for the benefit of any individual or 

ero) by ref ne to proy e for] isures to countel uch efforts. 

S. 835 CO ructive step in the bolstering of our laws relating to 
internal security. The Department of Defense recommends several 


changes in S. 832 as presently written. Very briefly, these changes are: 

(mend the bill to vest in the \ttorney General authority to author 
ize the rules and regulations governing the acquisition or interception 
of communications where such pertain to investigations within the 

vestigative jurisdiction of the Department of Justice. 

Amend the bill to authorize the Secretary of each of the military 
departments similar authority for investigations within the jurisdic- 
tion of his department. 

(mend the bill to extend its coverage to cases involving the safety 
of human life 

(mend the bill by strengthening the authority for the actual inter- 
ceptiol ol communicat ol without regard for the provisions ot sec- 
tion 605 of the Communications 
with the intent of S. 832. 


Act of 1934. This appears in line 


This is a statement of general support in behalf of S. 832, subject 
to the amendments enumerated above. Operational matters under 
such legislation will, I am sure, be discussed as required by qualified 
representatives of the affected agencies. I request very respectfully 
that such dist ussion be held in executive session. 

This statement has been coordinated within the Department of De- 
fense: lack of time has precluded coordination with the Budget 
Bureau. 

Notice h is been taken of the prov isions of H. R. SIZ. H. R. LOS, and 
H. R. 477 which are similar in some respects to S. 832. The comments 
included herein regarding S. 832 are applicable to those bills as ap- 
propriate to each. 

I am grateful for the committee’s thoughtfulness in permitting 
testimony in behalf of S. 832. 

Mr. Keatrinc. Let me ask you, Mr. Wilson, regarding the proposals 
for amendment to invest in the Attorney General authority to issue 
rules and regulations governing those investigations in the jurisdiction 
of the Department of Justice and similar authority to the Secretary of 
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the military departments. You did not mean that they should be 
given any authority which might be in derogation of or to overrule 
the court authorization for the interception, did you ? 

Mr. WILSON. Mr. Chairman. our thought was that it would be 
preferable to have the authority governing this centralized in the 
Attorney General with authority for the Defense Department agencies 
to operate within their own services in those type cases, 

Mr. Keating. And not have the application made to the court ? 

Mr. Witson. Not have the application made before a Federal judge. 
The reasoning on that— 

Mr. Keartne. I think perhaps the Attorney General may also favor 
that. but I have serious doubt- 

Mr. Witson. The reason for that was one of security in having to 
disclose certain facts relating to a case of that nature before it might 
become expedient to do so. That was the thought. 

Mr. Keatine. They can always seal the papers in a court proceed- 
ing where this que stion arises, and one of the protections afforded by 
H. R. 477, and I believe the others, is to have the court pass on the 
question because there might be efforts being made to intercept com- 
munications which are Improper and where a court should have that 
authority to stop one of the agencies of the Government which was 
act Ing imprope rly. 

I see your point that you feel the Attorney General or the Secretary 
of one of the services should have the discretion in the matter rather 
than to have final discretion rest with the court. 

Mr. Witson. That was our point. 

We had also made a suggestion there that this authority be vested 
with the Secretaries of the respective services rather than with the 
Director of Naval Intelligence or the Directorate of Special Investi- 
gations of the Air Force, feeling, perhaps, that to vest it in a lower 
echelon would tend to create a statutory office and that it would be 
better within the Department for it to stem from the highest authority 
within the Department. 

Mr. Keating. On your proposed amendment to extend the bill to 
other than cases involving national security, I would think that might 
give us some pause because it is something of a departure and it might 
be the feeling of many that it should be limited to national security. 

Mr. Witson. I think that was put in, Mr. Chairman, in line with 
the provisions of a clause in 408 which contains that particular 
phraseology. 

Mr. Keatinea. In the present Communications Act? 

Mr. Writson. In line with 408. I think the intent of that is prob- 
ably slanted toward kidnaping cases or things of that nature where 
human life would be endangered by not being able to take full ad- 
vantage of means to effect the recoveries which might be necessary. 

Mr. Keatinc. We probably will find it necessary to have an execu- 
tive session: at least, the committee will take under consideration 
your request for that because we appreciate the fact that it may be 
necessary to discuss some of these matters in such a session. 

Mr. Wirson. We will be very happy to assist. 

Mr. Keratine. Mr. Crumpacker, did you have any questions? 

Mr. Crumpacker. This amendment which you have referred to 
which would extend it to cases involving human life, do you have any 
other cases than kidnaping in mind? 
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Mr. Witson. I have nothing in mind. Actually, that would be 
more within the supporting purview of the Department of Justice. 
We put it in there as being desirable from our standpoint because it 
had appeared in one of the bills which were under scrutiny. It is 
quite possible that extortion or blackmail could be included with kid- 
naping as the type of investigation which could conceivably involve 


man jeopardy. 

Mr. Crumpacker. Do you have in mind any particular cases that 
would be pe ullal to the Departmen of Di fen e in that respect é 

Mr. Winson. No: I do not. 

Mr. Taytor. This one suggestion, to give the Attorney General 

ithority to authorize rules and regulation what would you hink 
OT a poss ble con promise on th it ¢ No oreater invasion ot privacy 
takes place than to go into at ‘s house and search it and examine 
His papel s bed « ng, ir ne essary, anda warrant could be pro- 

ired t« ee ae ana appeal o before a commissioner. W ould 
you s igeest that perhaps comm oners be authorized to issue war- 
rants or authorizations to wiret: ip u der circumstances where probable 


cause existed to believe that a er me was b In g committed 2 


Mr. Wizson. I would respectfully ask th: at I be not requested to 
comment specifically on that aoa e I have not given it any consid- 
eratiol As you say, it isa point which might bear some examination. 

Mr. Ki ‘TING. Mr. Foley, do you have any questions to ask ? 

Mr. Fo.ry. Yes, sir 

Could you possibly elucidate a little bit more on your proposed 
amendment No. 4 there, the strengthening of authority for actual in- 
terceptiol of communication with regard to 605 ? 

Mr. \\ ILSON. Yes. The legisl: tion as written seems to contain the 

iplicat on that you —, be authorized to intercept but it does not 





contain the express authority to intercept. Now, the purpose of that 
cerned under the conditions which are prescribed, to actu: uly intercept 
the communications. i Sa very minor oper al detail, I realize 
but we felt that it would pe rhaps be well to comment on it. 

I think you will find—it appears on about line 8 to 14 in S. 832, and 
the char ve in the wording would be relatively a Pad Mr. oley. 

Mr. Fotey. Let me cal] your attention to this: Take H. R. 477, on 
page 3. subsection (b). Lf you will notice there the application is 


was sIn ply to amend that word ne shi ohtly Lo allow the agencies con- 


madcetoa Federal judge. 
Mr. Wiuson. Yes, sir. 
Mr. Forney. On line 7, I read: 


a judge of any United States court sha issue a permit, signed by the judge 


with his title of office, authorizing the applicant to acquire or intercept such 
communications, if the judge is satisfied that there is reasonable cause to believe 
that the communications may conta information which would assist in the 


conduct of such investigations. 

Mr. Wiuson. Yes, sit 

Mr. Fotery. That is the actual authority to intercept under 477. 
That is very definite and clear. 

Mr. Wusson. All right 

Mr. Fotry. Just one more question, Mr. Keating. 

In your testimony you have properly pointed out the possible rami- 
fications arising from an appearance before a Federal judge to obtain 
a court order to intercept. I would like to point out to you along the 
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lines of the chairman what has been a practice in New York in which 
I have been involved, namely this, that we draw our affidavits of rea- 
sonable cause. They are drawn in the district attorney’s oflice. They 
are taken by the assistant who draws them to a judge of the Supreme 
Court, or a county judge, and in most instances you will find that a 
single judge is the one that is always approached. It is an ex parte 
pros eeding. You Sl bmit it to him in his chambers. There is nobody 
else presel t but the judge and the maker of the afliday It. He reads 
De If he is satisfied hat those are t ie oroul ds, ie sions the order rioht 
there. He takes the affidavit and the order, seals it in an envelope, 
writes his name across the back, and places it in his own safe in his 
office. The other co Vis retall ed, of course, by the party making out 
the affidavit. That is the procedure in New York. 

I just point that out as a possibility from a pra ‘tical standpoint. 

Mr. Winson. Iam very grateful for that information, I am sure 
we would have to arrive at some such way to safeguard the existence 
of a pending investigation. 

Mr. Krarine. I agree entirely with that; it must be carefully han- 
dle I. B if I happen to helieve at the moment that there would be a 





oreater publie acceptance of the bill and what it 1 seeking to accom- 
pl sh if the additional snafeouard of having the matter passed on by 
a Fe deral judge were in the bill. 

However, we will be glad to hear any witnesses on that subject. 

Mr. Wiuson. Yes, sir. 

(re there any other questions ¢ 

Mr. WILLIS. So we can vet the benefits of wh il you have in mind, 
have you tried to work out some language at the appropriate points 
in the bill that would be appropriate to carry out the four proposed 
amendments you suggest / 
Mr. Wiison. I think that the Defense Department has some lan 


‘ 
Pui 
n 


ae proposed ; yes, Sil. I have not done any composing on that 
iyself, but I believe the Department would take a stand on that. 
Mr. Wiiurs. What you ask us to do is, you suggest that we 
Mr. Witson. We will be olad to submit anything the committee 
desires. 

Mr. Wits. To carry out what you generally have in mind so we 
can pinpoint it down. If you could submit some language at a line 
or point in the bill, what language would carry out what you have 
in mind. 

Mr. Wixtson. If the committee desires, we will be olad to study the 
proposition. 

Mr. Keatina. Are there any other questions ¢ 

If not, thank you very much, Mr. Wilson. 

Mr. Levy, would you also like to be heard ? 

Mr. Levy. Mr. Chairman, I concur with what Mr. Wilson has said. 
There is just one minor point that we may take into consideration. 
On line 6 of H. R. 477, there is a reference to the Director of Intelli- 
gence, United States Air Force, because of a change within the Depart- 
ment of the Air Force, the investigative arm of the Air Force is now 
the Directorate of Special Investigations, United States Air Force. 

Mr. Keatine. The Directorate ? 

Mr. Levy. Yes, sir. 

Mr. Keatrne. Would you make a note of that ? 

Mr. Levy. That is all I have, Mr. Chairman. 
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Mr. Kratrine. Thank you, Mr. Levy. 

Now, Mr. Foley, what day do you think the other witnesses would 
be prepared to appear before this committee? We have got to get 
these hearings out of the way ase rly as possible. 

Mr. Fotry. As I have already mentioned to you, Mr. Keating, the 
Department of Justice has requested a minimum of 10 days to 2 weeks 
when they will have a report and be prepared to testify. 

The Federal Communications Commission has requested a minimum 
pte 

Mr. Keatine. Is there anyone here today from the Federal Com 

munications Commission ? 

Mr. Fotry. No, sir. 

Mr. Kearrnc. Is 2 weeks from today all ri 
pers / 

(Discussion off the record. ) 

Mr. Keatinc. Then the committee will stand adjourned until 
Wednesday, May 20, at 10 a. m., when we will complete our hearings 
on this matter. 

I hope the counsel for the committee will notify all of the Govern 
ment agencies col cerned and also any other organizations or groups 
who may have expressed interest in this legislation either for it or 
aval Pag We want to give full opportunity to everyone who wishes 
to be heard on the 20th. 


The committee will stand adjourned. 


ot 


ght with the other mem- 


(Whereupon, at 10:45 a. m., the meeting was adjourned.) 
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WEDNESDAY, MAY 20, 1953 


House or RepreseNTATIVES, 
SuBcoMMITTEE No. 3 OF THE 
COMMITTEE ON THE J UDICIARY, 
Washington, D. @. 

The subcommittee met, pursuant to call, at 10:10 a. m., in room 
346, Old House Office Building, Hon. Kenneth B. Keating, chairman 
of the subcommittee, presiding. 

Present: Representatives Kenneth B. Keating (chairman of sub- 
committee), Shepard J. Crumpacker, Jr., Edwin E. Willis, and Sid 
ney A. Fine. 

Also present : William R. Foley, counsel. 

Mr. Keatine (presiding). The committee will come to order. 

At this point we will have inserted in the record H. R. 408, H. Rf. 
107, H. R. 3552, and H. R. 5149. 

(The bills referred to are printed at beginning of this document. ) 

We are happy to have this morning with us the chairman of the 
Judiciary Committee who has, on May 12, and since these hearings 
started, introduced H. R. 5149. 

Mr. Reed, we will be happy to hear you first. 


STATEMENT OF HON. CHAUNCEY W. REED, A REPRESENTATIVE 
IN CONGRESS FROM THE 14TH DISTRICT OF ILLINOIS 


Mr. Reep. Mr. Chairman, as you have stated, H. R. 5149, 
which I introduced, is, I believe, the fourth bill that is now before 
this subcommittee on consideration on this subject matter. 

On May 7, or shortly thereafter, 1 received an executive com- 
munication which, in its regular order of business, was sent from the 
Office of the Attorney General to the Speaker of the House of Repre 
sentatives and by him transmitted to our committee. This executive 
communication reads as follows: 


Dear Mr. SPEAKER: It is recommended that legislation be enacted to authorize 
the use in criminal proceedings in Federal courts of information obtained by 
intercepting of communications in the course of investigations relating to the 
protection of the national security or defense. Such legislation is vital for the 
adequate safeguarding of our country and its way of life 

It is quite unrealistic and thoroughly unreasonable that, though evidence is 
obtained showing clear violations of the laws against subversions, the hands of 
the prosecuting officers are tied and their efforts to maintain the security of 
the Nation are thwarted. 

As the law now stands, the Government of the United States is under a serious 
handicap in protecting itself against spies, saboteurs, and others who are 
intent on interfering with or endangering national security. 

13 


39119—53 2 








14 WIRETAPPING FOR NATIONAL SECURITY 


I believe that legislation should be enacted which would, under proper safe- 
g the use dence in Federal courts of information obtained by 
The a ‘ proposal which I commend to your consideration is limited in 
I he ( ts ; tion wi 1 be restricted to investigations relating 
Ss ! etap evidence would be admissible only when obtained by the 
I bB f Inve gatio1 
l W emplation of the bill would require the 
At (5 

Fir wire evidence would be admissible only in criminal proceedings 
‘ E of the need for such leg tion and satisfied that the attached bill 
cessary safeguard n tatic to warrant its favorable 

te your cooperation in bringing hefore the Congress 
fureau of the Budget has a sed there is no objection to the submission 

‘ 


HERBERT BROWNELL, Jr 
ittorney General. 
As a re t of this executive mmunication, I introduced 5149, 
\ one of the four b fore the subcommittee for con- 
deration, and Mr. Rogers of the Attorney General’s oflice is here 
{ ws of the Attorney General in particular with 


aay express ie View 


f 


revcara to 1 S 1e21slatlol 
Mr. Ky TING. | Imagine, Mr. Reed, Vou WO ild prefer to have the 
) mittee que stion Mr. Rogers regarding deta Is. 

Mr. Reep. I think so 

Mr. Keatine. I think before hearine Mr. Rogers we should hear 
our colleague, Mr. Celler, of New York, who is the author of H. R. 


108. and we are happy to re to express his views with 


regard to bill or this genera ibject. 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE 11TH DISTRICT OF NEW YORK 


Mr. Cetiter. Mr. Chairman, members of the committee, as you indi- 
cated, I have offered H. R. 408 to permit use of evidence and informa- 
obtained from that evidence by way of wiretapping. 

l vant to sav. Mr Cha rman, | offered a bill Oo! thi character 1d 
veal igo, Way Dack 1n 1940, and have offered bills permitting wire- 
ne ever since; and, incidentally, I was one of the first to offer 
that type of bill. I did it when it wasn’t very popular to offer or 

nsidered such a bill. It was at the time just before World War 
I] wiih the N izis and Fase | were afoot and endeavoring to obtain 
various secrets ot our Government. 

[ have worked diligently all through those years to pass a bill of 
this aracter, and have had may 5 bri kbats thrown at me because I 
was attacking or endeavoring to corrode our civil liberties by the intro- 
duction and the attempt to have passed such a bill; but a climate has 
been developed which is entirely changed since then, and I think a fair 
opportunity now is presented to have passed a bill of this character. 

Now, if you don’t mu 
sions of my bill and then point out differences between my bill and one 


or two of the others that have been offered. 


nind, I would like to 20 over some of the provi- 
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In a word, the bill provides: 


That the Director of the Federal Bureau of Investigation of the Department 
if Justice, the Director of the Military Intelligence Division of the Department 
of the Army, the Director of Office of Special Investigations, Inspector General, 
United States Air Force, and the Chief of the Office of Naval Intelligence of the 
Navy Department, under rules and regulations as prescribed by the Attorney 
General, are authorized in the conduct of investigations involving the safety of 
human life or to ascertain, prevent, or frustrate any interference or any attempts 
or plans for interference with the national security and defense by treason, sabo- 
tage, espionage, sedition, seditious conspiracy, violations of neutrality laws, vio- 

tions of the act requiring the registration of agents of foreign pennce ipals (act 
of June 8, 1938, as amended), violations of the act requiring the registration 
of organizations carrying on certain activities within the United States (act of 
October 17, 1940) 


that isthe Smith Act— 


violations of the Atomic Energy Act of 1946, or in any other manner, to require 
that telegrams, cablegrams, radiograms, or other wire or radio communications 
and copies or records thereof be disclosed and delivered to any authorized agent 


of any one of said investigative agencies, or, upon the express approval of the 
Attorney General, to authorize their respective agents to obtain information by 
means of intercepting, listening in on, or recording telephone, telegraph, cable, 


radio, or any other similar messages or communications, without regard to the 
mitations contained in section 605 of the Communications Act of 1954. 
You may remember that section 605 proscribed and prevented the 
use otf greasy’ ob Taine fa by SO called Wl lretaps. 
Now, it would be naive to suppose there is no wiretapping now. 


I am almost of the bel hef that 1t 1s a most widespread practice, and 
it is probab ly most widespread right here in the District of Columbia. 
It is a practice indulged in by Government officials. It is a practice 
indulged in by private individuals, and private individuals do it all 
over the country. 

Sometimes one is very fearful whether one should ever use the tele- 
phone when he wishes to impart some thing of Import ince or gray ity. 
[ am sure that feeting has come to every Member of Congress, every 
Member of the Senate, right here in the District of Columbia, and 
[ think the time has come when we must have this two-edged sword: 

One, to help the Government agencies having jurisdictions over 
these matters to ferret out the crimes of espionage and treason and 
sabotage, and so forth, and thereby try to prevent the carrying out 
of nefarious purposes along those lines; and 

Secondly, as this bill would proy ide and other bills would pro\y idle, 
to make it a criminal offense to indulge in unauthorized tapping or 
ntercepting of wire communications. 

So efforts should be made at all times to acquaint the public with 
the fact that this is also a protection for the public itself against 
unwarranted interference with private communications. That is not 
expressed enough, and I hope the press here this morning will stress 
that phase of it because I have received communications upon the 
introduction of the bill claiming that I am trying to hurt and harm 
our civil liberties by allowing these interferences by way of taps, and 
they never say a word about the protection a bill of this sort would 
afford the public—and it is in that sense a safeguarding of our civil 
liberties. 

Now, section 2 of my particular bill says: 

Information ac yuired or obtained pursuant to section 1 of this act shall be 
admissible in evidence, but only when offered in criminal proceedings in United 
States courts arising out of any of the foregoing investigations 
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Now. I think the Association of the Bar of the City of New York 
las criticized that limitation, wherein I say that the evidence can be 
sed only in criminal proceedings, and they ask the query: “Why 
shouldn't it be used in eivil proceedings /” 

Now, I, personally, at this juncture don’t know why. I don’t know 
the basis fol thei statement that the evidence obtained should be used 
n civil proceeding 


The crimes that we are endeavoring to frustrate. which are men- 
tioned in section 1, are on the criminal side. They are not on the 


C1VI shale 
So, I think in the interests of endeavoring to limit this power, I 
think it is best to limit the use of wiretaps with reference to evidence 
criminal proceed Os and not bi Ing in civil proceedings. 


Now, | may be wrong on that. At this moment I can't conjure up 
any reasons why we should include civil proceedings. Perhaps the 
chair or members may think otherwise, in which event it would be 
perfectly proper to add the words “civil proceedings,” but at this 
time I can’t conceive why we should expand it to civil proceedings. 

Now, the balance of section 2 I suggest be stricken, and I make 
that statement because of a communication our distinguished chair 
man has received from the Deputy Attorney General under date of 
February 10, and he states as follows: 

Dear Mr. CHAIRMAN, Your attention is invited to an error in H. R. 408 


That is the bill I am discussin 





o— 

b he interception of communications in the interest of national 

mE ity and the afety of hum Lité how pendit ¢ before the Committee on 

udiciar 

The second paragraph of section 2 of the bill reads as follows—and this is 
the |} euage I suggest be excised 

The existence or contents of such ay pli ation or order shall not be disclosed 

except in connection with a criminal prosecution in which information obtained 


by intercepting communications pursuant to such order is sought to be introduced 
Aeara# 

ince the bill contains no reference to or provisions for any application or 

order, it is clear that the quoted language was erroneously included and should 


be deleted. 


( 
XN 


I agree with that. 

Section 3 of my bill states: 

Notwithstanding the limitations contained in section 605 of the Communi 
cations Act of 1954 and without regard to any other provisions of this act, 
information heretofore obtained, upon the express approval of the Attorney 
General, by means of intercepting, listening in on, or recording telephone, tele 
vraph, cable, radio, or any other similar messages or communications, shall be 
admissible in evidence in United States courts in any criminal prosecution 
arising out of investigations of any of the violations enumerated in section 1 
of this act 

Section 4 

Mr. Wiuuts. Is that an admission that this sort of thing has gone on, 
anyway ¢ 

Mr. Cetier. I beg your pardon. 

Mr. Wiuuts. Is that an admission now on your part that this thing 
has gone on, anyway 

Mr. Cetuer. I think it is a fair inference. I think. as I said before. 
we would be naive if we would say there is no such thing as wire- 
tapping. I know in my own city of New York it is widespread, and I 
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am sure the distinguished chairman, who comes from my State, knows 
that it is widespread in New York State: and we have had m: iny dis 
closures of such activities. However, this is not an investigation of 
wiretapping. 

Section 4: 

No person shall fail to comply gprs with the request of any duly author 
ized person, pursuant to section 1 of this act, for the disclosure and surrender 
of any telegram, cablegram, radiogram, or other wire or radio communicatio1 
or copies or records thereof, in his posse ssion or under his control. 

That is obvious. The Western Union or the commercial cable 
ne Lon might have records al al they should be clisel sed when 
there is an authorized, authorized under this act, wiretap. 

section 3: 


No person shall divulge, publish, or use the existence, contents, substance, pur 


Section 6: 

No person, other than those authorized pursuant to this act shall intercept, 
listen in on, or record telephone, telegraph, cable, radio, or any other similar 
message or Communication, unless transmitted for the use of the general public 
or authorized by one of the parties to such message or communication, or his 
employment as a part of the message or communication system requires such 
action 


Section 7: 


Any person who willfully and knowingly violates any provision of this act 


> 


shall be fined not more than $10,000 or imprisoned not more than 2 years, or 
both. 

That is obvious. 

Section 8: 


If any provision of this act * * *, 


That is a separate bill at this point. 

section 9: 

For purposes of this act the term “person” shall include any individual, part- 
nership, association, business trust, corporation, or any organized group of per- 
sons, Whether incorporated or not. 


Section 10: 


The Attorney General is hereby authorized to prescribe such rules and regula- 
tions as he may deem necessary to carry out the provisions of this act. 

Now, there are some who want to spell out in the bill—I think some 
may ‘Want to testify along those lines, and the \ did in previous heat 
ings—that the mene — be kept secret; that the recordings of 
communications, whether it is on wire or wax, shall be kept in a central 
place, and that irrelevant material should be excised or the recordings 
at some stated time, under certain circumstances, might well be de- 
stroyed; that there might be some limitation on the duration of the 
authority to tap wires, and many other such provisions. 

Now, I don’t think they should be set forth in a bill. I think those 
provisions should remain fluid, depending upon changing conditions; 
and I think we should have faith and confidence in the Department 
of Justice and its head, and wherein I said he shall have the power 
to make and promulgate regulations, and he can, therefore, envisage 
the need to regulate those items and many more that I have set forth. 
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So, when I iv that the Attorney General is authorized to prescribe 
rule ind reg ilations, I thir k this should be sufficier Le 

Now, I should like to go back just a minute and read from some of 
the testimony that was given way back in 1940 on this same bill. 

lt nteresting to note that every Attorney General from Attorney 
Genera! M i hell on to the pre sent Attorney General has approved 
vi tapping under the ifecuards similar to the ones 1 have 


For example, here is a part of the communication from Attorney 
General Jackson, which was addressed to me way back in 1940 -May 
51, 1940. I will not read the entire letter, just the pertinent para- 


I ed or case, such as kidnaping, extortion, racketeering, where 
: ( . i hve ng threats or information, it is the 
ent Att ‘ney Genel 
I [ Ja < 
\ ! Gene Mit that wiretappil hould be authorized 
, | der th existing state of the law and 
be ¢ t nie Col sees fit to modify the existing 


The philosophy underlying the foregoing remarks, which were di- 


r ictivities of the underworld, would seem applic: ible with 
eve rreatel fore to the AcTIVITIE of persons engaged in espionage, 
sabotage, and other activities interfering with the national defense. 


Wav back in those days I called attention to the fact that I had 
gone on radio, setting forth the provisions of the bill I had offered, 
I said, as a result of the one | roadeast, I had received in 1 day 
almost 3,000 letters approving the provisions of the bill, and only 20 


lettel ndicated « ppos tion, ind that there had been something like 
e communications, roughly, received by the radio stations 
ippre C e bill. 

N . that was rather startling to me at that time, and that seemed 
to me overwhelming sense of approval of the bill. 

Chen the question arose, even back there in those days, whether or 
not the authority to allow the wiretaps should be lodged with the 
Atto y General or with a judge of the United States district court— 

| la bit of my testimony: 

I ¢ ee how it could be carried on 


don if the justice of the district court was to authorize the 


ip 

be ‘ eCre is absolutely the essence Someone has said three men can 

men di¢ If they are compelled to go into the court, you 

l et rk l person seeking tl order, the stenographer, some officer, 

judge hea e evidence in support of the petition upon which the order 

s to g ed hat uld utter destroy the necessary secrecy that must 
S ns . sort 

[ am still of the opinion, since secrecy, uttermost secrecy, is essential 

for the success of any k nd of an interception of wire communications, 


that by making an application to the court, ex parte, which would 
probably have to be in writing, where the contents could be observed 
by more than the judge, where records must be ke spt, you de ‘Stroy th: at 
possibility of secrecy and to that degree you make the wiret: ip useless. 

I believe that is the opinion of the Attorne ‘y General, and has been 


the opinion of the Attorneys General from Mite hell on. 


Gites. 


| 
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Beyond that, you have to have some degree of uniformity here. If 
you are voing to allow a district judge to vive permission to W iretap, 
you are going to have every judge devising his own plan, a method 
whereby this shall be done, and you would, therefore, have a failure 
of uniformity and grave difficulties emitting from that lack of 
uniformity. 

What precautions would the judge use? 

Every judge would have his owl method of proportions. You 
would have considerable confusion. 

Beyond that, you take in a case of the State of Montana, which is 





600 miles in leneth—I think that is the area. I have to 
correct the record if it isn’t 600—I think there is 1 Federal judge in 
the State of Montana. Well, he may be on vacation. It may be neces- 
sary to get action quickly. He may be 300, 400, 500 miles away. How 
are you going to get him ? 

That situation cag well also deve oe in Texas. When you con 
sider the vast expanse of Texas, a district judge may be hundreds of 


miles away. 

Speed is essential in these matters, If you have to vo toa Federal 
judge who may be sick or disabled, who may be on vacation, who may 
be fishing, then you leave the officials who want to get the authority 
stral ded: and I believe, the refore, it would be far better to have this 
authority centralized in the Attorney General, when members of the 


Judiciary Committee could watch this situation. 
I easly ey confidence in the present Attorney General, and I 
hap pen » know him personally, and ] would implicitly clive this 


autho rity to the Attorn ey General without the slightest equivocation, 
without ‘the slightest hesit: ation. 

If at some Baye time we feel the Attorney General isn't of that 
high stamp, we can withdraw the privilege; we car 
invest 10% ite; we can do all sorts of things to protect the cit axa! rights. 

But, after a oreat deal of thought on this matter, I think it would 
be better to have the matter lodged, the power lodged, in the Attorney 
General. 

There may be some abuses. \ ou : alway S have toe nvisage abuses. 
You can’t help it. That is the pr ice we hs ave to pay for betterme nts, 
although I can’t conceive how the Attorn: sy General wor li | be Pull ilty 
of any abuses, except that he might in turn delegate the power to 
someone. I have confidence in him that he would only de leo: ite 1t to 
someone who in turn was responsib le. 

Lastly, we have a provision in our New York Code of Criminal 
Procedure permitting ex parte order interception of telephone ol 
wire or radio communications. In New York we provide that it can 
only be done upon an ex parte order of a judge. 

This is no reflection on any of the judges in New York. 

But I fear there are some abuses which defeat the very purposes 
of a court order. 

Now, I happen to know that there is no secreev on occasions in the 
granting of these ex parte orders in New York, and I think we ought 
to take a leaf from that New York book and be mighty careful. 

For that reason, I am of the opinion that only the Attorney General 
should have the right and there should be no need to rotoa U ited 
States district court for this order. 


wate] it: we Cah 
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I have also, which I will put in the record, a communication from 
then Attorney General J Howard McGrath, under date of February 
2, 1951, also ask ng for this authority and approving the bill which I 
had offered during his administration. 

Mr. Keatine. That will be received. 

(The letter referred to is as follows:) 


(OFFICE OF HE ATTORNEY GENERAL, 
Washington, D. C., February - 1951. 





] ] ( 
("} ( J 
H eof R esentatives, Wasi jton, D. ¢ 
My D Mr. ¢ I I y letter of January 17, 1951. I enclosed for the 
( y : p 1 bil , te the nterception ol 
f ecurit the safety of human life. 
‘ ‘ d Janu 1951, as H. R. 1947. 
| ( ent of ft] | my opinion, is highly desirable The De- 
f Justice has been s¢ l ered in fulfilling its statutory duty 
ecuting those w \ ite the Fede l relating to the national defense 
’ ise of the failure of Congress to enact legislation of this type. 
I me hat view of the pre it national emergency even more serious 
ent ma the sence Of appropriate remedial 
The Depart ent has in the past f dversely affected in its ability to prose- 
types of nati security cases by reason of the fact that evidence 
Line retapping is inadmissible in the Federal courts. First, there are 
ere the evidence was obtained by wiretapping and, second, there 
re others where some admissible evidence exists but the vital evidence, without 
ch the admissible information is insufficient, was obtained by wiretapping. 
{ ler present law the Government is completely forestalled from prosecuting, 
ven though guilt may be clear, in these two categories of cases Third, there 


re ses where tele] hone ti ps prov ded no evidence but did provide leads or 
ies from which evidence was obtained and, fourth, there are cases where the 
wiretapping activities not only produced no evidence whatever but did not even 
produce any leads Present law does not prevent prosecution in these types 
if cases, but nevertheless prosecution may well be blocked because the fact that 
wiretapping was practiced requires a pretrial inquiry into the nature of the 
information acquired thereby to show that independent evidence was used or 
that nothing material was obtained by the taps. However, even though this 
ould be established, the Government for security reasons might not be willing 
dentify the telephones which were tapped or to disclose the information so 
tained in order to establish that it was not germane to the case. 

While the number of telephone surveillances in use at any given time is rela- 
tively small and each one is instituted only at the express direction of the Attor- 
ney General, there have been a number of cases in past years which could not 
be prosecuted under existing law. It is impossible, as you will appreciate, to 

entif vy of them by name. However, an illustration of the manner in which 
aw enforcement by the Department is unwarrantedly obstructed in cases where 
wires were tapped may be found in the recent prosecution of Judith Coplon for 
espionage. It was first necessary to hold an extensive preliminary hearing at 








hich ever nvestigative report al ther document relating to the case in 
tl possession of the Federal B of Investigation were submitted to the 
trial judge Then, although that jurist was completely satisfied that no evidence, 
eads, or clues were obtained by wiretapping and that some of the material 
obviously having no bearing on the case because of such finding—should not be 


sclosed to the defense for security reasons, and although the court of appeals 
expressly stated that Miss Coplon’s guilt was plain, the latter court held it 
reversible error not to have made full disclosure of all such material to the 
defendant. 

In addition to the vital need for the bill in future security investigations, I 
may say that section 3 would go far to remedy the defect in existing law in the 
cases involved in categories 1 and 2. Information in the Department’s possession, 
which cannot be used at present, would become available for use in proper cases 
where the statute of limitations has not yet run. As to the cases in categories 
5 and 4, the section would also be of material assistance because, if wiretapping 
evidence is admissible, there would be no need to have a hearing to establish 
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whether or not there is evidence independent of leads or clues obtained by that 
procedure. 

The burden which the failure to enact remedial legislation has imposed upon 
this Department is clearly apparent, I believe, from the foregoing. I earnesily 
hope that H. R. 1947 may be enacted as expeditiously as possible. 

Sincerely, 
J. Howarp McGratu, 
Attorney General. 

Mr. Ceuxer. I think that is all, Mr. Chairman. 

Mr. Kearine. Thank you very much, Congressman Celler. You 
have been very helpful to the committee. 

I don’t want to have anything that I may say or any questions I 
may ask of you construed - indicating that the chairman has a closed 
mind on this subject at all, because we are trying to devise and report 
out a bill which will work best and will accomplish what we are 
trying to do. 

I am inclined to agree with your statement that the bill should have 
a twofold purpose : 

(1) To attempt to meet the prob lem arising from violations of 
statutes affecting our national security; and 

(2) To make it clear that we frown upon illegal wiretapping and 
to provide stiff penalties for such illegal wiretapping. 

In that respect, I, at the moment, am entirely in accord with the 
provisions of your bill. In fact, as I read them, they are, excepting 
two particulars, substantially the same, perhaps with a change in 
phraseology, with the bill which I introduced, H. R. 477, and those 
two a cts are, as I see it: 

(1) That yours prov ides for use of this evidence and the authoriza- 
tion of inte recepting communications in the case of violation of statutes 
involving the safety of human life, whereas my bill is restricted to 
offenses involving national security and defense. 

Mr. Crevuer. Does your bill include kidnaping ¢ 

Mr. Kratine. No: it does not. 

Mr. Cetter. That is the reason why I use that phrase. 

Mr. Keatine. I wanted to discuss that with you for a moment. 

If we should decide to vO be Vo! 1d esplonage, treason, and othe 
offenses involving the national security, I wonder if that language 
isn’t rather broad—the language involving the safety of human life. 
I suppose that might involve armed robbery, or assault, or 

Mr. Ceuier. It might. 

Mr. Keatina. I am not— 

Mr. Ceiier. Yes. 

Mr. Kratine. Asking. Iam thinking out loud. 

Mr. Cretier. Well, I used 

Mr. Keating. You had kidnaping in mind? 

Mr. Creiuer. I used that language because it was in the bills that 
had been recommended by Mitchell and Jackson and Biddle and the 
other Attorneys General in the old days, and I just kept it in there 
because of kidnaping. 

You see, the FBI has great difficulty in running down these kid- 
napers. 

Of course, kidnaping is not necessarily related to national defense. 
It would be an expansion of it. I would have no objection if you 
would strike that out and leave it out. I am not jealous of that at 
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| : Dut 1f we are going to cover it, we might also cover that very foul 
I can conceive of no more herinous crime than kidnaping. It is 


Mr. Keatine. Of course, I ire your views. I don’t know that it 


re heinous. however, than selling narcotics to minors. 


ur’ rime [ it pal rly attect our consciences. 
It was my thought in drawing H. R. 477 that we should confine 
to those offenses which involve the national security, but that is 
neth ommittee will have to discuss. 
Mir. Cetier. There is merit in that contention. 
Mr. Keatrtnc. The other and more fundamental difference is the 
ne you have mentioned. My bill does provide for application to the 


rt to norder, and the bil ich has been sent. p by the Attorney 


(reneral. well as vour DILl. provide that the Attorney (reneral alone 


d have the authority to authorize this actio1 
Mr. Cetiter. Off the record. 
Discussion off the record.) 
Vir. Keatinea. 7] it 1s i troublesome problem. 


It las Deen My reeling ft it 1t Wo ld Vlve a greater measure of pro 
tio! i that application to the court iad to be made, 


We are levislat nye here in a cae ite field. as you recoonize. and— 

Mr. Ceitter. How many district judges are there? About 225? 

Mr. Forey. About that. Probably 315 in all. 

Mr. Keatine. Yes. 

Mr. Cevuer. I think there are 2 judges, and with the circuit 
es—your bill, I think, says a judge of any United States court. 

. Keatine. Yes. 


Mr. Cetter. That would m« probably another 75. 


would be, as I indicated before, you would 


\ eabouta l lred or so methods of doing this. 
Nin Ky TING. Wi [8 WwW, I nror) ial mqury | m ide about how 
ew York diffe) nsiderably from what you have told 
| d understood N¢ Yo these applications were largely 
ar judges, | is told that when the application 
ley t t attorney, or si meone in au- 
vs it n writing: the orde1 expla ned to the court it was based 
ort lidavit. and t thr the judge signed it and locked it 
ite 
\] ( I | T \ QO 
1 2 anes “ae ge enema ears en Fk ee Ee geo, Fe 
+5 vhich ve ry 11S¢ regarding application of the 


W Yi c tatute ose tive irom what would be pretty close to 


I } LO: * S e uirts rather than to the law itself. 
Section 813 (a) of the New York Code of Criminal Procedure is 
! exp Cin providing t it such an order Tor the 1 terception of 
ym tions may be ued ces of the Supreme Court—— 
Mr. Cetter. Judge of the y court. 

ink NS AN eine alk cciiabdl meinen 


Mr. Cetiter. And then vo o1 Go on further and see what it says. 
Mr. Keatine (reading) : 


the proof of an affidavit sl 


owing the! Is reas nable ground oR 


Mr. Cetter. May I interrupt? 


ene 
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Mr. Keartinea. Yes. 

Mr. CELLER. “Upon oath or aflirmation of —whom ? 

a district attorney, or the attorney general, or of an officer above the rank of 
sergeant of any police department of the State, or any political subdivisior 
thereof. 

You see the many persons who can make the application. 

Mr. Kerarina. Well, that is true, and perhaps we should cover that 
in the wording of our bill, if we should decide to provide for the 
application. 

I don’t say this wording is necessarily right, but certainly courts 
on these orders in blank or in advance. It 
may be a convenience to someone who is 1n the district atto1 ney’s ollice, 
but it certainly is not welgh ne the valid Cy of the application to 
handle it that way; al d I think we would have to assume if we should 
provide for a presentation to the court that the judges of the district 
courts would do their duty, and I have felt that it was a rather wide 
authority to vest in the Attorney General. 

[am very happy to have your views, but T would want to have strong 


should not, as you say, sl 


ey idence to disabuse Wy mind of the thought that we hould vive stu h 
wide authority to the \ttorney General—not the present Attorney 
General, in whom I have the highest confidence, but in legislating, as 
everyone knows, we must try to meet a veneral Situation. It does seem 
to me a wide authority to give him without any curb or check on that 
whatever. 

Mr. Cetier. Even at the present time he can willy-nilly tap wires. 

Mr. Keatine. Well— 

Mr. Cetuer. The FBI, I mean. 

Off the record. 

(Discussion off the record.) 

Mr. Keatrine. We can’t know that. 

Mr. Cetuer. We can’t. 

Mr. Kearine. We can’t take judicial or con 


fact that this thing goes on. 

Mr. Cevtter. Off the record. 

(Discussion off the record. ) 

Mr. Keating. I think at this point it might be well to insert in the 
record section 813 (a) of the New York Code of Criminal Procedure. 

(Section 813 (a) of the New York Code of Criminal Precedure is 
as follows:) 


Ie onan notice o thie 


oO 


s 81 EX PARTE ( R FOR INTERCEPTION. An ex parte order for the eC! 
ception of telegraphic or telephonic communications may be id by any 
ju ce the supreme court or judge of a county court or of the court of 
sessions of the county of New York upon oath or affirmation of g d l rney 

ot the attorney general or of an oflicer above the rank of sergeant Of any poice 
department of the State or of ar political subdivisi thereof, that there is 
reasonable ground to believe that evidence of crime may be tl »btai \ 
identifying the particular telephone line or means of Communication and particu 
arly describing the person or persons whose communications are to be intercepted 
ind the purpose thereof. In connection with the issuance of such an order the 
justice or judge may examine on oath the applicant and any other witness he 
may produce fi the purpose of satisfying himself of the existence of reasonable 
grounds for the granting of such application Any such order shall be effective 


L 


for the time specified therein but not for a period of more than six ! 
extended or renewed by the justice or judge who signed and issued the o1 inal 
order upon satisfying himself that such extension or renewal is in the public 
interest. Any such order together with the papers upon which the application 
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be delivered to and retained by the applicant as authority for 
ercep ‘ ng the ir rcey f the telegraphic or teiephonic com- 
atior transmitted over the inst ent « instruments described A true 
ler shall at a times be retuined in his possession by the judge 
the , 


ibout The bill submitted by the Attorney General gives this power 
only to the FBI and eliminates all the other investigative agencies. 
Have you any views on that subject ? 

Mr. Center. I think it would be unwise to just limit it to the FBI. 


Mr. Krarinc. There is one other thing I would like to ask you 


Since it. is national defense. I think these other agencies might well 
participate in that right—the Director of Military Intelligence, Chief 
of Naval Intelligence, and so forth. After all, they are also vitally 


concer) ed with our national defense and endeavor to run down erimes 

volving espionage, sabotage. probably even more so in a certain 

sense than the FBI, although I don’t want to diminish the importance 
h 


of the FBI, which indeed is highly important in our system; but I 


nk we should give that right to these other agencies. 
Mr. Kearine. Mr. Crumpacker. 

Mr. Ceiter. Of course, there you would have the Attorney General 
oO} ly with the power to authorize. 

| just want, if I may, to | ut in the record. just to get the record 
pretty well rounded out, two opinions—they were minority opinions 
of Justice Holmes and Justice Brandeis—wherein there is a claim 
that wiretapping is a violation of the Constitution. I don’t agree 

{ t. but I think it would be well to have that in the record. 

Mr. Keatrine. Well, should we 

Mir. Cetter. You want me to read it? 

\I : Ky \ TING. For the record, also have the majority opinion / 

Mr. Ceiier. It might be well to put the Nardone opinion in. 

What is the other opinion, Mr. Foley ? 

Mr. Fotry. Nardone. 

Mr. Cetter. Nardone, and what is the other case ? 

Mr. Fotry. Weiss—W-e-i-s-s-. 

Mr. Cetier. I think it might be well to put those two cases in. 

Do you think so, Mr. Chairman ? 

Mr. Fotry. They are quite lengthy opinions. 

Mr. Keatine. Are they long opinions ¢ 

Mr. Cy Py ER. Well, then, leave it. out. 

Mr. Keating. We probably will print the proceedings, and I don’t 
think we want them in the record. 

Mr. Cetxier. All right. 

Mr. Fotry. Perhaps, Mr. Chairman, we could just give the citations 
ot those cases, . 

Mr. Creuuer. Yes. 

Mr. Keatinec. Yes; I think we might give the citations. 

Mr. Fotry. The Nardone cases were 302 U. S. 379; 308 U. S. 888; 
the Weiss case was 308 U. S. 321. 

Mr. Keatine. We appreciate your appearing here, Mr. Celler. 

Mr. Cetter. Thank you. 

Mr. Kearine. Mr. Willis has questions. 

Mr. Wituts. May I ask you a couple of questions? 

Mr. Crevuer. Yes. 


= oranda 





WIRETAPPING FOR NATIONAL SECURITY 25 


Mr. Wituis. Do you think—is it your idea—under your bill, the 
first part of which is quite similar to the Keating bill and then winds 
up differently, in that in the Keating bill a Federal judge must be 
consulted—by taking similar parts of the bill, is it your idea that the 
directors of the several agencies enumerated on page 1 would have to 
authorize the tapping in each instance in advance or that they, the 
agencies, would proceed under the rules prescribed by the Attorney 
General / 

Mr. Cretxier. You see, setting forth in the bill that there should 
be a specific tap, with reference to a specific person if there is some 
general investigation they Want to conduct, it would be idle to just 
limit it to one person through wires to be tapped ; therefore, rather 
than to set forth all of thoge details in the bill, I think it is better 
to let the Attorney General promulgate his regulations to cover all 
those factors. 

Mr. Wiuuts. Well, now, in reading your bill and comparing it very 
hurriedly with the Keating bill, I notice that the first part of your 
bill, as does the Keating bill, provides that the different directors 
of the FBI, Military Intelligence, and so on, are authorized ; then 
jumMpmMne to—— 

Mr. Cetier. They are authorized with the express approval of the 
Attorney General. 

Mr. Wiis. I understand. With the approval of the Attorney 
General—— 

Mr. Creuuer. Yes. 

Mr. Wits. To do what? 

Mr. Crevuer. To require- 

Mr. Wituts. That is on— 

Mr. Crewuuer. Page 2, line 15. 

Mr. Wiis. Line 10. 

Mr. Ceutier. Yes; line 10—to require—— 

Mr. WILLIs. To require telegrams, cablegrams, and so on, to be clis- 
closed and delivered. 

Mr. Ceuxier. That is, to go to the Western Union and get those 
wires. 

Mr. Wuuis. Right. 

Then, starting on line 13, you have this language, not in the Keating 


bill: 


* * * or, upon the express approval of the Attorney General, to authorize their 
respective agents to obtain information by means of tapping 

And so on. 

Mr. Cevter. That is the very nub of the bill. 

Mr. Wixuis. And that is the very important difference, to my mind. 
There not only would the several directors have control, but then they 
might subdelegate that function to their agents. 


Mr. Ce.uer. That is right. 
Mr. Wiis. Now, that is broadening it considerably. 
Mr. Cevuer. It is, and J thought about that. I didn’t know how 


we could get around it. 
I would prefer to have the authority limited to the heads of those 
bureaus, but how can you do that ? 


Mr. Wius. Well—— 
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Mr. Cetter. I mean, you can’t expect, in the conditions under which 
we live— 

Mr. Wiuu1s. I was coming to the point of uniformity. Under those 
circumstances, wouldn’t you have a greater disuniformity—— 

Mr. Creiuer. No. 

Mr. Wituts. In the matter - 

Mr. Cetiter. The Attorney General—— 

Mr. Wixuis. In the promulgation of it by the various agents of the 
directors than you would by the hundred-and-some-odd Federal 
judges ¢ 

That is the point I wanted to ask you about. 

Mr. Cetier. Yes. It is possible that interpretation is possible, but 
I hope there also that the regulations of the Attorney General would 
cove that. 

I will say to the gentleman from Louisiana, I think there again I 
would hope that the regulations promulgated by the Attorney General 
would cover that. We have to rely a creat deal on that; otherwise, you 
would have to pinpoint so many factors in the bill that you would have 
a bill 20 pages long probably. You couldn’t cover everything. You 
have got to lodge power somewhere. 

Mr. Wiiuts. I know, but what is in my mind—— 

Mr. Cevuer. Yes. 

Mr. Wiuurs. And I have an open mind on it 

Mr. Ceuuer. Yes. 

Mr. Wixuts. Is that your point, to delegate authority in a Federal 


? 
i 
? 
I 


lige, in each instance— 

Mr. Ceiiter. Well, you could—— 

Mr. Wiiuis. Would make for nonuniformity. On the other hand, 
without that, it seems to me all these agents would have the bare 
pan phlets cont uning regulations and they, themselves, may be inter 

Mr. Cetier. Well, if you wish, you could tighten that language up 
and say “authorize them’”—just the word “them” would mean the heads. 

I have no pride of authorship there, and I only put “respective 
agents” in there because that is the way the bill came to me originally. 
I tho wht about those Vi ords. I tried to weigh every word here, be 
cause it would have great meaning. 

If you feel that is too broad, just substitute the word “them” for 
“respective agents” and then you would limit it to the heads. 

Mr. Wituis. Yes. I have no particular feeling about it right now. 

Mr. Cetier. I understand. 

Mr. Wiiuts. I am inclined—— 

Mir. CeLter. We want to lve and take here so we get the best pos 
sible bill. 

Mr. Writs. I am inclined to agree we should perhaps limit our- 
elves to criminal law and not open up wiretapping in civil litigation, 


preting those regulations. 


ess there are some strong reasons advanced. 

Mr. Cetiter. I didn’t hear that. 

Mr. WHLLIs. I Say | am inclined to agree with you, at least to begin 
th. we sho ld | mit W lretapp he ey idence to be admissible in erim 


} 7 
i<) 1 


Mr CELLER. Yes. 
Mr. Winuis. Rather than the broad field of civil litigation. 
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Mr. Ce.uer. Sure. 

Mr. Wiu1s. Now, there may be reasons for that. 

Mr. Cretuer. Yes. 

Mr. Wiuu1s. There may be reasons that I don’t know about now. 

Mr. Five. I might point out to the chairman I don’t quite agree 
with the second part of the language—that is, the language beginning 
on page 15 gives the agents the power to make up their own minds; 
but if you go back to the language, it authorizes the directors to au 
thorize their agents to do a certain thing. It is the directors who 
have to authorize their agents, not that their agents have any power 
civen unto themselves. 

Mr. Wituis. My point was, Would you not be giving these agents 
the choice ? 

Mr. Fine. The language doesn’t do that; that is the point. I think 
the language only gives the power to the director to authorize his 
agents because you can’t expect the director to go out and wiretap. 

Mr. Cecier. Thank you very much. 

Mr. KEATING. Anything further ? 

Thank you very much, Mr. Celler. 

We are happy to have here this morning Mr. William Rogers from 
the Office of the Attorney General, representing the Attorney Gen 
eral, of the Department of Justice. 

Mr. Rogers, we would be very happy to hear you. 


STATEMENT OF WILLIAM P. ROGERS, DEPUTY ATTORNEY 
GENERAL, DEPARTMENT OF JUSTICE 


Mr. Rogers. Mr. Chairman, members of the committee, I appreci- 
ate this opportunity to uP pear before your committee. 

You have a number of bills de: — with the subject of wiretap- 
ping—H. R. 408, 477, 3552, and 5149. I appear in support of H. R. 
5149, introduced by the fe a the committee at the request of 
the Attorney General. 

The bill provides that information obtained by the Federal Bureau 
f Investigation, through the interception of any communication by 
wire or radio, upon the express approval of the Attorney General, 
and in the course of any investigation to detect or prevent interfer- 
ence with or endangering of the national security or defense—— 

Mr. Keatinc. May , interrupt, Mr. Rogers / 

Mr. Rocers. Yes, si 

Mr. Keatine. Do a have a prepared statement ? 

Mr. RocGErs. Yes, sir. 

Mr. Kratine. We haven’t received that. 

You probably prefer to complete your statement before being in- 
terrupted with questions. 

Mr. Rogers. Any way the committee prefers, Mr. Chairman. 

Mr. Keating. Proceed. 

Mr. Rogers. Very well. And in the course of any investigation to 
detect. or prevent interference with or endangering of the national 
security or defense shall be admissible in evidence in criminal pro 
ceedings in the Federal courts. The bill thus deals only with a mat- 
ter of procedure in that it relates merely to the admission in evidence 
of information obtained by wiretapping. As pointed out by the At 
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torney General in his letter to the Speaker dated May 7, 19538, this 
proposal contains essential safeguards. He said: 
In the first place, its application would be restricted to investigations relating 
he national security or defense Secondly, wiretap evidence would be ad- 
i hen obtained he Federal Bureau of Investigation 
Chird wiretapping within the contemplation of the bill would require the 
pre ppl il of the Attorney Genera 
I retap evidence would be admissible only in criminal proceedings 
Feder S 
I wish to emphasize the third s ifecuard mentioned by the Attorney 


(reneral: that is, the requirement that before the evidence can be used 
t must have been obtained by the Federal Bureau of Inves 

gation upon the express approvy | of the Attorney General. The 
Attorney General is the Cabinet officer primarily responsible for the 
protection of the national security. 

Th duty. of course, extends throughout the entire United States, 
and is not limited to any partic ilar district or area of the country. 
He is the officer of the Government in the best position to determine 
the necessity for wiretapping in the enforcement of the security laws. 

Because the Attorney General is charged with the responsibility 
of law enforcement, it is our opinion he should be given the authority 
to use his judgment and discretion within constitutional limits to 
obtain evidence hecessary to protect our nation: al sec urity. 

I note that two of the bills before your committee, 477 and 3552, 
which, I believe, Mr. Chairman, are identical, provide that prior to 
iequiring or intercepting communications investigatory agents must 
be issued a permit by a judge of a United States court authorizing 


uch acquisition o1 nterception, 

| n oht Say the re, Mr. Chairm: in and mem mbers of the committee, 
that I feel Congressman Cellet expressed \ ‘\ cle arly the vie ws of 
the Department and all the previous Attorneys General by saying 
that he fe lt that this author Zation should | given to the Attorney 


General and not to the court. 

While such a provision on its face ap pea irs to offer safeguards, 
ontains ( tws which become apparent on closer analysis. In the od 
place, as a practical matter, the courts would necessarily rely upon the 
Attorney General’s recommendation in a particular case that the na 
tional secul It or defense required the permission to use the investiga 
tive tec hnique of wiretap 1 

In the second place, applications by the Attorney General to dif- 
ferent district courts for permission would result not only in a diffu 
sion of responsibility but would increase the likelihood of leaks. 

I think Mr. ¢ ‘eller made the point very clearly the possibility of 
leaks. 

Moreover, security cases do not lend themselves to investigations 
on a limited area basis. They often extend through numerous judicial 
districts. 

In that connection, it should be —— that the Gold espionage 
network extended from New York to New Mexico, covering many 
points in between. The Attorney acann al and the FBI have respon- 
sibility for nationwide investigations and, in our opinion, should have 
the responsibility for making the decision about wiretapping in the 
national interest. 

You will note that H. R. 5149, unlike the other bills before the com- 
mittee, provides for wiretapping evidence to be admissible in Federal 
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courts only when obtained by the Federal Bureau of Investigation. 
Since the FBI is the only agency of Government charged with inves- 
tigating offenses against the national sec urity and defense for the 
purpose of prosecution, and since that agency is an arm of the Depart- 

ment of Justice, and therefore responsible and responsive to the Attor- 
ney General, H. R. 5149 has been limited to the FBI. 

It is to be observed that H. R. 5149, in common with H. R. 408, per- 
mits the use of wiretap evidence obtained in the past provided such 
evidence was obtained upon the express approval of the Attorney 
General. This may make prosecution possible in certain cases where 
indictment has not been undertaken because evidence was obtained by 
Wiretapping. ‘This does not offend the prohibition against ex post 
facto laws, for the test as to whether a statute is ex post facto is not 
whether it changes the rules of evidence, but whether it authorizes a 
conviction upon less proof in amount or degree than was required 
when the crime was committed—and the leading case on that is 
‘Thompson against Missouri. 

It should be emphasized that such a provision is not suggested with 
any particular prosecution in a Rather, such a provision would 
result in a reexamination of a number of matters which are or have 
been under consideration within the Department of Justice. 

Since 1928, when the Supre me Court decided the case of Olmstead 
against the United States, it has been clear that wiretapping does not 
violate rights guaranteed by the Constitution. 

Mr. ie Say that again. 

Mr. Rogers. Since 1928, when the Supreme Court decided the case 
of Olmstead against the United States, it has been clear that wire- 
tapping does not violate rights guaranteed by the C naan 

The Communications Act of 1934 in section 605 provides in per 
tinent part that— 
no person not being authorized by the sender shall intercept any communication 
and divulge or publish the essence, contents, substance, purport, effect or mean- 
ing of such intercepted communication to any person * * *, 

Beginning in 1937 there have been a series of cases in the Supreme 
Court relating to wiretapping, the result of which is that because of 
the provisions of section 605, wiretapping evidence is inadmissible in 
court proceedings. Evidence obtained as the result of leads secured 
by wiretapping is likewise inadmissible. 

The Nardone case and the Weiss case Congressman Celler referred 
to are in point. 

In other words, Mr. Congressman—— 

Mr. Wiuuts. That is the common-law rule now. 

Mr. Rogers. That’s right. 

The right of privacy should not be perverted into a license for 
unhampered conspiracy to overthrow the Government or to steal its 
secrets without possibility of punishment. The activities of espion 
age agents here, as well as in Canada and Great Britain, have done 
much to eliminate the technological lag of Soviet nuclear weapons 
production. The Attorney General in his letter to the Speaker 
pointed out that— 

It is quite unrealistic and thoroughly unreasonable that, though evidence is 
obtained showing clear violations of the laws against subversion, the hands of 
the prosecuting officers are tied and their efforts to maintain the security of the 
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Nation are thwarted. As the law now stands, the Government of the United 


State s under a serious handicap in protecting itself against spies, saboteurs, 
hers who are intent on interfering with or endangering national security. 


Of t bills under consideration, H. R. 5149 is, in our opinion, best 
calculated to eliminate the serious anerann ip to which the Attorney 
General reterre l. and to afford to th eee »le of the United States the 

rance that every proper al cd constitutional step is being taken 


to protect the security of th ir country. : 

Mr. Kearine. Mr. Rogers, the bells have rung for a quorum call. 
Some of the member sould respond to that. I have questions—I 
pre me otner h ive regarding wh ch we would like to get the benefit 
of y ws. Isuggest that we recess now for 30 minutes. 

Nir Wi ius. Mr. Chairman. I won’t be able to come back. Could I 
( estion that bothers me 4 


My .Wuus. 7 bill provides that the evidence obtained as therein 


Mas 
shall be missible in evidence ( nal proceedings in any court established 
7 ( 
Now, do I understand correctly that the criminal proceedings may 
be n h broader than national defense ? 
er words, the first part of the bill speaks of wiretapping 
formation gathered in connection with detecting violation of na- 
curity, but it would appear from this bill that if, in the course 
of it tapping, some information is had in connection with any crime, 
ly to the primary purpose of the tapping, all that evidence 
mat “d inv criminal prosecution. 


Mr. Rogers. No; that is not the purpose of the bill—and I see the 
pr t vou have in mind. We thought—— 

Mr. Kearixe. Shouldn’t that be worded the way my bill is, “any 
il pre ig involving any of the foregoing violations in which 
the | ted States Government sa party”? 


Mr. Rogers. Well. I don’t object to any language the committee 
\ to add 

| ould say we don’t object to any language the committee desires 
t¢ id 

We do not think it adv ible te — the crime because you will 
find that there will be lots of ca in investigations involving national 
ecul r defense that may not fit a particular crime. It may turn 
ou you go to trial it won’t be a trial for espionage; it will be 
atrial forarson. It will be clear that it involves the national security 
or defense, but it may be, in case of legal technicalities, your proof 
dor ‘t meas re up to that. 

You likew se may find you will have a crime of inciting to riot, 
which certainly was perpetrated by people trying to subvert the 


national secu "s and de fe nse. 

Mr. Wiiuis. On the other hand, suppose that the tapped informa- 
tion leads to the fact — it the man conveying the information is in- 
volved in bootl of OF rit 

Mr. ca rs. As 7 Ly, in that case, if it has no relation—— 

Mr. Wituis. Or k cidnns aping—— 

Mr. Rocrers. If it has no relation—— 

Ixcuse me. 
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Mr. Wiu1s. Or extortion, or anything else, as a sideline, so to speak, 
then that information could be used in all criminal proceedings 
as the bill reads, I am afraid. 

Mr. Rocers. Well, we didn’t intend it that way, but I hate to limit 
it to any particular crime. 

Mr. Wis. I see. 

Mr. Keatina. The committee will recess for 30 minutes 

(Whereupon, at 11:15 a. m., the hearing was recessed, to reconvene 
at 11:45 a. m.) 

(The hearing reconvened at 11:48 a. m.) 

Mr. Krating. We will come to order. 

Did you complete your statement ¢ 

Mr. Rogers. Yes, Mr. Chairman. 

I might. with your permission, make a few observation about the 
last matter we were discussing. 

We would have no objection to appropriate language to make it 
clear that ones unrelated crimes hike Mr. Willis suggested—boot- 
legging or something—not be permitted. On the other hand, we do 
recognize the real danger in trying to set forth the cries because very 
often an in vestio: ition turns out to de ve lop proof « f another crime 
arson, per] ry, or something which clearly involves the national 
security or defense, but may not ion been named in the bill; and, for 
that reason, we would hate to have that limitation in our bill. 

Mr. Kearine. In other words, you wouldn’t want it limited to the 
sper fic violations spelled out in the bill / 

Mr. Roerers. That is right, Mr. Chairman; but we do think the viola- 
tions should be related to national security and defense. 

As I say, I can conceive of situations where an investigation would 
clearly show that persons were engaged in sabotage, but the proof 
might not be quite such to proceed on the sabotage case, but you had 
a good case onarson. Well, in that event. it would be unwise, it seems 
to me, to tie the hands of the De partment of Justice in prohibitin og 
the use of evidence obtained by wiretaps in the arson case; and there 

are a lot of other examples | you could think of. 

Mr. Kratine. You don’t h: ive any specific language which you would 
suggest to cover that limitation ? 

Mr. Rogers. Well, I think that probably the legislative history of 
the act, if it is passed, would be important. Youn ight have langu ive 
something like this—“but only in cases involving national security or 
defense,” or “only in cases arising out of such investigations” some 
such limiting language like that—to make it clear that it was not to 
be used in unrelated offenses. 

Mr. Crumpacker. Is the FBI the only Federal investigating agene) 
which deals with national security ¢ 

Mr. Rogers. No; but they are the only investigating agency whi 
is charged with the development of information for the prosecution 
of offenses involving the national security. 

Mr. Crumpacker. If the intelligence divisions of one of the mili- 
tary services uncovered some act of espionage, or something of that 
sort, the prosecution would still be conducted by the Department of 
Justice, would it not ? 

Mr. Roeers. That is correct, but I think you will find, as a practical 
matter, that as soon as any agency, other than the Department of 
Justice, has any facts brought to its attention by the crime you sug- 
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cest, they are immediately turned over to the FBI, and from that 
point o1 1 he investigation is conducted by the FBI. 
~ Mr. Crempacker. Well, suppose, for an example, that the FBI was 
never able to obtain any evidence suflicient to obtain a conviction on 
oO’ after some other investigative agency had uncovered some 
( lence: what would vou do then ? 
Mr. Rogers. Well, ’'m not sure I understand your question. 
Mr. Crumpacker. Well, some of these other bills here propose to 
ike it possible for the FBI, the Military Intelligence Division of the 
Department of the Army, the Director of Intelligence, United States 
\ir Force.ai d the Chief of the Office of Naval Intelligence of the N avy 


Department to conduct wiretapping investigations. 
Mr. Rocers. Well, if you don’t mind, I think I see a point, and that’s 
just f you don’t mind, for a moment—consider it as a practical 
l Cl 


Suppose that the Chief of the Office of Naval Intelligence of the 
Navy Department wanted to operate under H. R. 477. As I under 
stand it, they would first have to get the approval of the Attorney 


1 think that’s right, isn’t it— 
) Yes. 

Mir. Rogers. As ! understand the bill. 

Now, right at that point, if they had information showing there 

is a possible violation of national security or defense, they would 
bring it to the Attorney General’s attention—the matter from that 
point o o— be pnd yy the FBI, and the wiretap would 
M ide . FBI, because, under the law, the Department of Justice 
has the canal bility for developing cases involving prosecutions 
nder the national security and defense. 

Mr. KearinG. Suppose it involved—if you just let me ask : ques- 
tion right along that lne—the dise ipline of some member of their 
own Torces 4 


Mr. Rocers. Well, I don’t think that—— 


Let’s see if I understand your question. Are you oe of a case 

ere a member of the Armed Forces is engaged ji 1 esplonage or 

ibotawve ¢ 

Well, it is my understanding that, in this case, the FBI would con- 
duct the investigation probably in conjunction with the Army or the 


Navy, but certainly if there was evidence given to the Navy that some- 
oue in the Navy was engaged in espionage or sabotage, and under 
ill, 477, they came to the Department of Justice and notified 
the Attorney General to that effect and wanted permission to tap the 


res. the Department of Justice monte have to proceed from that 
point on because we have the primary responsibility for enforcing 
lay 

Mr. Kearine. Well, what if they were seeking to get evidence which 
might form the basis of disci iplinary action within the armed services ? 

Phat prosecution, punishment, might take place, might it not, 


within the branch of the service itself rather than being turned over 
to the Attorney General for prosecution ¢ 

Mr. Rocers. Well, I suppose there are disciplinary actions that 
might be of that type; but I think if it reached the stature of espionage 


or sabotage, anything that directly related to national] defense, as 
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distinguished from disciplinary action, the Department of Justice 
would be under a statutory obligation to proceed. 

Mr. Kearine. Well, the crimes listed are rather broad—all of them, 
however, involving the national security—and I am not sure where 
the line is drawn there. 

We are going to hear the represent: itives of the armed services. It 
may be they would feel the FBI is the only agency that needs this 
authority, but it strikes me, offhand, it might be needed by the intelli- 
gence departments of — various branches of the armed services. 

Mr. Rogers. Well, | might say, Mr. Chairman, we don’t have a 
strong fee ling on that aa and I don’t want to convey that impres 
sion to the committee. 

I do think it’s important for the future, whichever bill the commit- 
tee sees fit to report out, that we limit this as much as possible be- 
cause there may be considerable opposition to it; and the Depart- 
ment’s position is that we’re most anxious to have the bill simple 
enough so that we can proceed in these matters of extreme Importance 
involving espionage and sabotage and would hate to have anything 
included in the bill which was not of major importance, which might 
weaken the possibilities of passage 

Mr. Keating. Well, the— 

Mr. Rogers. But we don’t have any—— 

Mr. Keating. Possibilities of passage would be probably consider- 
ably weakened by giving this entire power to the Attorney General 
rather than having an outside tribunal, like the court, pass on it. 

Now, that may be necessary, but we have to measure the advantages 
of a bill strong enough to do the job against a bill with the possi- 
bilities of opposition. 

Mr. Rogers. Yes. 

Well, I appreciate that, Mr. Chairman. 

Mr. Keating. It doesn’t occur to me, offhand, it would increase the 
opposition to a bill to give this power to the recognized intelligence 
departments of the various armed services, any more than to give 
the sole authority to the FBI. 

I don’t have any preconceived—— 

Mr. Rogers. Well, another thought in that connection, Mr. Chair- 
man, that occurs to me is this: Where do you draw the line? 

I notice the Atomic Energy Commission is not given the authority 
or CLA is not given the authority. 

Mr. Keartne. I don’t know as the Atomic Energy Commission has 
an intelligence unit. Maybe they do. 

Mr. Rogers. I believe—— 

Mr. Keating. Do they ? 

Mr. Rocgrers. I believe so, Mr. Chairman. I am not sure. 

Mr. Kearine. Well, we will have to look into that. 

Excuse me, Mr. Crumpacker. I interrupted you for that question. 

Mr. Crumpacker. As a practical matter, does the FBI conduct. in- 
vestigations on military establishments or do the military services 
conduct them, themselves, within their own intelligence agencies / 

Mr. Rogers. Well, I am not sure of that, Mr. ¢ ‘rumpacker. I think 
that probably generally the FBI does not conduct them on military 
establishments; but I would have to check on that. 

I feel sure if it was a crime involving espionage or sabotage—one 
of the important crimes—that the FBI would, in any event—I know, 
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experience in the matter, as a practical matter, on smal] 
ild not. They would be handled by 


Mr. Rocers. But on these major things, I am not sure. 


Mr. ( MPACKER. It is my own recollection, from my own service in 
the Army, that the Army Intelligence investigated everything on mili- 


1? 
ected espionage. 


Now. ther iy have been further investigations by the FBI in 


DI { { | 1g ho knowledge of. 
~ Mr. Rogers. Well, I think that is probably correct. 
B t of mv tho olht that SUDDOSE the investigation of espionage 


Army or the Na‘ V5 and at some point along the line 
veloper it that point they 70 to the Attorney 


(veneral and ! er] on to ive their matter presented to the 
l cat that point the Attorney General would be 
le] me obligate to proceed Limself. 
Mr. Crumpacker. Well, the point I was trying to make a while ago 
S ex ple, Army Intelligence may tap a telephone 
: tallation and @ain evidence of some act of espion- 
f I the FBI but the KBI is never able to get any 
( ir individual. Would you not, then, 
face thi I ty of not db e able to obtain any conviction because, 
led bil _ ane evidence obtained by the Army 
tap} oe would not be admi sible in the trial ¢ 
M te 5s. W Id *T understand you correctly, that 
ve outlined them would have occurred, because, as I 
tapping takes place, they have to come to the 
\ Gene t s permissio1 ; 
As | erstand qui tion, yo suppose the Army makes the 
y permission—and in that event it wouldn’t 
v ot the ' bill 


It wouldn’t be admissible under H. R. 5149. As I understand these 


( ua rize the mil tary intelligence agencies to 

r following proper procedures. 

\ buen BS. VEN not { the matter had been called to the 
LD) f re tice’s attention 


Mr. Crumpacker. I a1 uming what Mr. Celler, for example, was 


r here earlier today—that a lot of this wiretapping is going 
on at the present time hout any statutory authorization, and it 
might pr bly continue to go on, even after the enactment of some 
eg tion, part larly inasmuch as H. R. 5149, as I read it, does not 
provide any penalty for any unauthorized—— 

I S 


Mr. Crumpacker. Wiretapping 

Mr. Rogers. That is correct. 

Mr. Crompacker. Don’t you think there might be some hazard 
involved in restricting it as closely as the H. R. 5149 does? 

Mr. Rocrers. Well, unless further testimony develops that there are 


case ere the Military Establishment would have exclusive author- 
ity to investigate these cases involving national security, defense, then 
our pre t posit that it should be limited to investigations con- 


ducted by the Federal Bureau of Investigation because, as I say, it 
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seems to me in any case where the Military Establishment calls to the 
ettention of the Department of Justice facts which would justify wire- 
tapping—in that event, the Department of Justice would be under 
obligation to then proceed itself, and anything less than that would 
not be admissible, anyway, under any of these bills. 

In other words, if the Army made the wirettap first and obtained 
evidence, and then came to the Department of Justice, to try to get 
the Attorney General to go to court to get permission, it would be 
too late. That evidence wouldn’t be admissible in court, anyway, as 
I understand it. 

Am I right in that, Mr. Chairman ? 

As Tread the bill, it says—477 says: 

Provided, That, prior to acquiring or intercepting the communications from 
which the information is obtained, an authorized agent of any one of said 
investigatorial agencies shall have been issued a permit 

nd so forth. 

So, nothing they obtain prior to that time is admissible, anyway. 

Mr. Crumpacker. The position of the Department is definitely 
oppos sed to extending to any of these other Federal intel] igence agen- 
cies: is that correct ¢ 

Mr. R IGERS, Well, as I said earlier, we are opposed to it because 
we don’t think it’s necessary, and we think it is-more advisable to have 
the FBI do it. 

We’re not inflexible on it. If it develops on in further testimony 
here that there is a substantial need for it, we certainly wouldn't 
oppose it. 

Sut our present position is that it is not needed, and we think it is 
better to have the FBI do it. 

Mr. CrumMpacker. That is all. 

Mr. Kearine. The most important difference between the recom- 
mendation of the Attorney General and H. R. 477 seems to be this 
question of whether ap plic ation should be made to court or whether 
this power should rest only in the Attorney General. 

There is, of course, also the very important difference that in the 
recommendation to the Attorney General there is no prov ision about 
penalties for illegal action in this field. 

I want to ask you a few questions about those two di co 
between the approach of the Attorney General and the approach i 
H. Mm. 4701. 

You had some experience in the prosecutor’s office in New York, 
and at that time was section 813 (a), the law which was amended by 
the laws of 1942—I don’t remember whether you—— r 

Mr. Rocers. I think I was, Mr. Chairman. I was in that office both 
before and after the war. I have forgotten the particular section, but 
I know we did operate under a statute which permitted it, and I do 
have some experience with it. 

Mr. Keatine. Did you yourself have any specific experience under 
it? 

The point I am leading up to is: I think it is important for us to 
find out what the experience has been under it. 

I have been firm about my approach, which is initially to feel it is 
desirable to have this added safeguard in the application to the court. 
However, I might be convinced otherwise were I sure there was no 
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way of handling it without leading to abuses in the way of breach 
ot ‘se urity. 

What experience, if any, did you have in that regard when you were 
in the prosecuting office in New York? : 

Mr. Rogers. Well, I had some experience with it, Mr. Chairman. 
My experience was limited to handling several applications, ex parte, 
and | have ho recollection of how many, by which we obtained per- 
mission to tap wires; and I also tried cases involving situations where 
viretaps had been obtained. In other words, I have tried cases where 
ve used the wiretaps pursuant to the court order. 

My first reaction to it was the same as yours. 

I think that anything we can do to provide safeguards in this field 
. dvisable. 

In New York. of course, I think the committee should bear in mind 
that the situation 1s not at all analogous to the one we're dealing with 
here. In the first place, my recollection is that it covers all ecrimes— 
both felonies and misdemeanors—so that you have a raft of crimes, 
bookmaking, prostitution, all sorts of things, which are covered by it; 
and if you didn’t have some safeguard I suppose, because of the wide 
nature of the crimes involved, you would have the possibility of serious 
abuse 

Phe second and important difference is that in New York each county 
has its own prosecutor, So that you have each county- -if you left it 
up to the district attorney in each county, you might have serious 


abuses. 


In this situation that we’re dealing with, we’re dealing with crimes 
volving the national security or defense only. Secondly, we’re deal 
iv with the chief law enforcement oflicer of the United States. 

If any of these bills provided that each United States attorney had 


the right to make that decision, I'd certainly be against it; but some- 

here along the line, when you're dealing with national security, you 
have to trust somebody and it seems to me that the proper party to 
trust 1s the \ttorney General of the United States. 

1 want at this point to say that I disagree with one thing Congress- 
man Celler said. He indicated that the Attorney General might dele- 
ite THIS power. 

\{\s I read the law. or the proposed bills, this would be a power 
that he couldn’t delegate because it says express permission, as I recall 
t. 

Mr. Keating. Express approval. 

Mr. Rogers. Yes; and we certainly intend that that means that the 
Attorney General, himself, has to pass on this in each instance. 

Now, if I may proceed for just a moment along that line: Assume 
that the Attorney General is required to go to court, to district court, 
before he can get permission to do this. Certainly it couldn’t be ex- 
pected that the Attorney General would have to disclose to the court 
the real facts of the case. In the first place, the court wouldn’t want 
it; and certainly I don’t think it would be advisable in the interests of 
the country. 

Even within the Department of Justice when we have a matter 
like this we only tell the people that need to know. We don’t tell 
anybody else, because the more people that have this type of infor- 
miation, the oreater danger there isofa leak, 
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So, as a practical matter, the court would probably take the recom- 
me a ition of the Attorney General, which would be in rather general 
form. Probably it would be something to this effect: “The Attorney 
General certifies that he has information which he feels indicates that 
the national security or defense may be violated and that he feels cer- 
tain wires should be tapped.” 

I know that that’s the way it’s done in New York. The affidavits 
aren't very factual. They’re just general in nature, and I don’t recall 
any difficulty in getting the permission of the court. My own experi- 
ence is that it’s pretty easy. 

Mr. Keatrine. What does the court do? Aren't those applications 
and the orders sealed up and placed in a safe, or are they public 
property ¢ 

Mr. Rogers. I don’t recall, and I don’t believe there’s anything you 
could do, Mr. Chairman, that would guarantee that anything could be 
sealed up and kept from anybody else’s eyes. I think with all the 
judges we have throughout this country you couldn’t make any provi- 
sion that would guarantee absolute secrecy Judges have secretaries 
whom they trust; they have court clerks whom they »y trust, and I think 
the safeguard that you provide is illusory. I just don’t think it exists. 
I think, as a practical matter, the courts would go along with the 
Attorney General. 

On the other hand, I think you would open up very serious possibili- 
ties of a leak, and I think if you talked to people off the record in 
New York State, if you talked to police officers or others who have had 
experience in this field, you would find that is a serious problem in 
New York State. 

Mr. Kratine. Well, we hope to have some representatives from the 
bar or the prosecuting agencies in New York appear before us. 

Mr. Rogers. Well, as I Say, I think the idea is a good one. I think 
the safeguards are fine. 

I think in this field of national security, when you require the At- 
torney General to expressly do it by his own act, that that is suflicient 
safeguard. 

And I was interested to hear Congressman Celler say that’s been the 
consistent view of the Department of Justice under both administra- 
tions. 

Mr. Kratina. Well, it is natural for any cabinet officer—that is why 
we have the coordinative branches of the Government—to oftentimes 
feel that it will expedite matters if he has the sole control of it, and 
that isn’t a political matter. It is a matter inherent in the administra- 
tion of the executive side of the Government, which you will always 
encounter 

The problem for this committee is to weigh the protection which is 
afforded against abuses, which, it strikes me, is somewhat greater if the 
application to the court is made as against the structure of the whole 
thing we are seeking to accomplish. 

If the information were going to be made public so that the person 
under investigation was going to know about everything that was 
going on, of course, there would be no point in any legislation at 
all— 

Mr. Rogers. That is right. 
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Mr. Keavine. And the primary purpose of introducing legislation 
was to met erious problem that our country faces in these disloyal 


You 1 the application to the court would throw such a cumber- 
L¢ on the Attorney General that you would rather not see 
Vir R , No: Id . Mr. Chairman. Ido not. I mean, if it 
ve can have a bill passed, and we 
e to get pe s10n, certainly we would prefer that. 


; oh. tha ( ‘re dealing with the subject of na- 
fiona Vand aete e, ald vou re dealing with the chief law 
é rceeme olhicer oft { ted States, there’s ho reason to suspect he 

’ 


if by dato other « rie all crimes, other purposes, then Id 

Il, put 1t another Way: My attitude would cer- 

ta y be ved; but in this one field, where the possibility of a leak 

le thing, the fewer people that know about, the 
an 1 I say, | ion t peileve it’s any added safemuard. 

I ot re how the bill would work. I’m not sure if you have a 


ring, espionage ring, whether you would have to get permission 
from en CK irt where ft ip Was made in that district. 
Suppose there were 10 people throughout the country. Would you 
} 0 O ene aiIst -Coul 
And, you did, you would have 10 judges that knew it; you would 
eir sec) ries that knew it. 


[ don’t know of a judge—well, 1 shouldn't say that—but I think, by 
irge, the judges’ secretaries know what’s happening. 


Mr. Keatrinc. 1 don’t believe, to answer your specilic objection, that 


| be necessary under the wording of H. R. 477. It says any 
ige of any United States court. 1 would think one judge 
( ier 1 { ill the members of a1 ng, even though 
merations were nota nt realm of his district because this is. 
( Xx p rte apy} ALI ° 
| ‘ 3. Y \\ i tel a It seen 1 t at way to me, 
\i ( i " 
‘i I { Qi irse, It k, hh most cases, the court would take 
{ i Lttor) ly Li = iit h were going to do so in all 
cases, your argument is that really doesn’t add a safeguard. 
Wi \lependence of the judiciary, and 
| } before have a serted that inde- 
hy ad = 
Mia R GER | ue ve ve il ha | that exper ence, Mr. Ch urman, 
Mr. K ( | | have 
I ( ( { t be ‘ ul for Liby in application, 
It } wWiy U true; but, rather than being an objection, 
at perhay a nent I application to the court. It would 
ling te ea stereotype proceeding. 
I \ LOK \ igre ould hnqguire into the merits of the 
Lp] il rathel fully bef ( ol inted the authority. 
l would J ke to retu oO | other point about the Imposition of 
penalities for unauthorized or illegal wiretapping. 


oo a” on On that and the reason for not includ- 


oe 
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Mr. Rogers. Well—— 

Mr. Keatina. Of course, your bill really is designed only to meet 
the question of the use of the evidence. 

Mr. Rogers. That’s right. 

Mr. Keatinc. How do you feel about. the imposition of penalties 
for unauthorized interception of communications ? 

Mr. Rocrers. Well, let me just speak personally for a moment. 

I am very much opposed to unlimited and unwarranted wiretap- 
ping, and I think probably it’s been abused, although I don’t know 
that of my owl knowledge. Things I have heard incieate that. and 
I think that some considerable tudy and care should be given to that 
subject, and if appropriate leoislation can be worked out, which 

» I 


would pl | ibit 


he line of demarcation could be clearly drawn, 
we'd be inclined to be for it. 

The difficulty now is that the law is so nebulous that it’s very difficult 
to obtain successful prosecutions under it, and we'd have no objection 
to that at all. ‘ 

I do think, though, that if we can avoid tying it up here we'd pre- 
fer it because—I mean tying it up with this ill. I think the committee 
would want to make a pretty careful study of that, because I can ima- 
gine agencies like the Atomic Energy Commission and CIA and others 
might have views that the would wish to express on It. I just don’t 


I 


know enough about that subject. to know. 

Certainly as to other wiretapping generally, I am very much op- 
posed to it; and we would like—if we had a clear-cut law, we certainly 
would proceed against wiretappers. 

Mr. Kearine. It would seem to me that it would be appropriate to 
deal with this problem in a single piece of legislation, because I do 
want to stress what Congressman Celler said: That the purpose in 
mind, I beli ve, Ol the authors of all these bills is definitely twofold: 

(1) To lay down the narrow class of cases in which this wiretapping 
will be permitted and the very definite procedures which must be fol 
lows i to obt Wn pre rm] siol . a d 
(2) On the other hand, to sav. after those lines have been laid down, 
anybody that steps outside those bounds is golng to face stiff and severe 
pel alties. 

And I think it would facilitate the passage of the leg slation to 


have both of those problems at a single time, regardless of the language 
7 j +17 l i 


ot any particular bilis betore us, 
ye nt, you do not oppo in principle dealing with that ide 
of the problem; it is only a question in your mind whether it should 
be tied »in a single bill ? 
rm) 4 


Mr. Rogers. That correct, Mr. Chairman: we agree with it in 
principle. We think it is a matter of legislative policy. 

Frankly, I don’t KnOW enough about the subject in the other depart 
ments and agencies of Government to want to express an opiniol on it, 
but -_— 

Mr. Keattne. We are anxious—— 

Mr. Rogers. I agree with the chairman in principle. 

Mr. Kratinec. We are anxious to hear as many of them as we can. 

Mr. Fine, did you have questions ? 

Mr. Fine. No questions. 

Mr. Kratrnec. I don’t know whether we obtained your views on the 
subject, or question, whether this permission to intercept communica- 
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tions and then introduce the evidence in court shoul | be limited only 
to offenses directly or indirectly involving the security of the country 
or whether it should be widened, as it is in Mr. Celler’s bill, to laws 
involving the safety of human life. 

Mr. Rogers. Well, Mr. Chairman, I think the colloquy between you 

1 Congressman Celler pretty muc h expresse ~<] our views on it. 

We think it is of aims importance that we get some legislation 
in this field of national security, because it’s so important to every 
one of us tod: Ly. 

If you start to make distinctions between other kinds of crimes, it’s 
rather difficult. As you pointed out, kidnapping is a serious crime 
and we all feel very strongly about it: but so is selling narcotics to 
minors. 

We certainly have no objection to the extension to include kidnap- 
ping; but I think, though, maybe the first step ought to involve just 
the national security and defense. 

Mr. Keating. It strikes me that way, offhand, and if the law then 
is not abused. it might be desirable to consider extension to other spe 


cified crimes. But I would feel that, in any event, if we were going 
beyond those designated involving national security, the language 
“those in —_ Ing the safety of human life” is too broad and that we 


should get beyond that and spell out the specific offenses which we 
are going to have covered by the legislation. 

Mr. Rogers. Yes; I certaifly agree with that. 

Mr. Keatine. Mr. Foley, do you have questions ? 

Mr. Foury. Yes, sir. 

Mr. Rogers, have you given any consideration to the practical trial 
aspect that might arise under your bill in laying the groundwork for 
the admission of this evidente ? 

As I see it, you have two conditions : 

(1 ) The express approv: al of the Attorney General; and 

The information was obtained during the course of investiga- 
tion tianala ing national security. 

Mr. Rocers. That’s right. 

Mr. Forey. And realizing that one of the most frustrating aspects 
of national-security prosecutions, it 1s just how much evidence you 
want to reveal in open court. 

But now, as I read your bill, you are going to have to lay a ground- 
work and show some evidence. 

Mr. Rocrers. Yes. 

Mr. Foiey. You know, under trial practice, once you open the door, 
how far the defense is able to go on cross eXamination—— 

Mr. Rocers. Yes. 

Mr. Forry. And that practical problem, I think, is obviated under 
Mr. Keating’s bill, 477, because, from experience in the prosecutor’s 
office, you merely put in the court order and that would end it. There 
wou | be no question about the evidence that sustained it, because it 

as a discretionary act on the part of the judge. 

Mr. Rocers. Well, I think that is a good point. 

It was our thought on that that the decision would be made by the 
court at the time, just the way it is in the first instance in New York. 
In other words, rather than give the court that information and create 
this possibility of disclosure, you do it with the same thing at trial— 
have the court decide it. I don’t think under the statute the defense 


voy 
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lawyer would be entitled to it. The judge could just look at the papers 
and decide whether the statute was complied with by the Attorney 
General and, if so, admit the evidence—admit the wire-tapping ev1- 
dence. 

Mr. Fotry. Yes; but don’t you think he would have good grounds 
to object to its admission on the basis that it wasn’t relevant under 
the statute ¢ 

Mr. Rogers. That it was what ? 

Mr. Fo.tey. That it was not relevant; that the information was not 
obtained during the course of an investigation involving national 
security. 

Mr. Rogers. Well, yes; if he thought that was the case. That is 
why I say—— 

Mr. Fotry. And you know the extremes they will go to that case. 
That is the thing that bothers me—the practic ‘al problem of the extent 
to which defense counsel will go. 

Mr. Rogers. I would rather take that risk rather than the risk of 
leak before time because one leak can destroy the whole investigation, 
You can have months of work destroyed by telling one person, and 
the FBI uses extreme care in these matters to prevent that. 

Mr. Foury. That is all, Mr. Keating. 

Mr. Kearine. Mr. Fine. 

Mr. Fine. Mr. Rogers, I was interested—I assume that page 4 of 
your statement referring to the use of wiretap evidence obtained in 
the past was tied in with line 5 of the bill—that is, heretofore 
received a 

Mr. Rocrers. That is correct. 

Mr. Fine. Or heretofore obtained—— 

Mr. Rogers. That is correct. 

Mr. Fine. And I am a little concerned as to the fact, even though 
you do say that the provision doesn’t suggest any particular prose- 
cution at the moment—— 

Mr. Rogers. Yes. 

Mr. Fine. To say it would give you the opportunity to reexamine 
a number of cases. Do you know those matters you have in mind, 
would you care to tell us? 

Mr. Rogers. I don’t know, and I don’t think I would be at liberty 
to discuss them if I did. : 

Mr. Fine. Well, I am concerned about going back in the past in 
matters of this sort. I can see if we laid down a rule it might be all 
right for the future, but why resurrect the past for purposes of 

Mr. Rogers. Well, I want to respectfully disagree with you there. 
I think it is most important, if we have evidence in our files which 
show that people now in this country have engaged in espionage, 
sabotage, or some other crime, and we can’t—and the statute of limi 
tations hasn’t run, and we can’t prosecute those members just because 
we have a rule of evidence which prohibits the introduction of this 
in evidence—my personal feeling i is that we’re being very unrealistic 
as a nation not to prosecute them. That is one of the things that 
makes me about as mad as anything I know, Mr. Congressman. 

Mr. Fine. You limit yourself by saying only if it is obtained with 
the express approval of the Attorney General. 

Mr. Rocers. That’s right. 

Mr. Finer. Well, who is to prove that ? 











Mr. Finer. To sanctio approve the resurrection of litigation 


o Ci rre pe ically what you have in mind, No. 1, 
e—a er or not the evidence has been obtained 
} \ t evidence has been obtained. 

Mr. Rocers. Well, I thin in that connection that certainly we 
( t pre l unless we h: when we talk about express approval, 
( ritt ip] il of the Attorney General, and we could 

\ O st { , it’s been testified to a number of times 
[ rs—that that practice has been in effect in the De 

J e and that’s a matter of common knowledge, both 


Mr. Fine. What I was emphasizing is that here we are sitting and 
upon certain types of legislation to give you a 
If that’s what you want, just say it. 


M Fine. | th ) tC you e asl ne that we give you 4 
> \\ ’ eck at all 


Mr. Fixe. If vou don’t want a blank check, what do vou want ? 
Mr. R \\ { - al ang that regard is: If the Depart- 
ment of Justice now has evidence in its possession, which was ob- 


pre by the Attorney General, as a result 
¢ C4 n court, with all the judicial safe 
ntry, to prove that a person was engaged 
te of limitations has not run, we feel that 

} t good commo e] dictates that we proceed. 
\\ to comply h the court rules, and we’ve got to prove 
, t: and the defendant has all the 
ystem of constitutional law. 
So, certainly don’t t k it’s a blank check that we’re asking 
Mr. Fine. Well, cert Jank check with respect to informa 
if , oO Lwnvth 3 bout und we area ked 
) O1V ( » use t vidence you v have in your files in 


Mr. Finer. As Mr. Willis points out, any criminal case 
ir. Rogers. Well, I o 1 Were not in the room when we had 


{ discussion. We're perfectly willing to limit it to matters involv- 
il \ defense. Before you came in Wwe discussed 
I lade it cleal e had no objection to that limitation. 
1\f 


Mr. Keating. Would that give you the authority under the word- 
vour bill to introduce in court evidence obtained by wiretap- 
ping ny case In Which an indictment has already been found, or 


( \ new mad tment @ 


Mh R ( I k it wo | probablv annly to both. 


WIRETAPPING FOR NATIONAL SECURITY 43 


I might say, Mr. Chairman, we haven’t reviewed this with the idea 
of proceeding in any particular case. I made that clear, I think, in 
my statement, but [ think it would apply to both. 

Mr. Keating. Your feeling is that it would not be subject to ob- 
jection as being ex Xx post facto legislation because it would have to do 


, 


only w ith the rules of evidence / 

Mr. Rocers. That’s correct. 

Mr. Keatine. It wouldn’t have to do with defining the nature of 
the original crime which was allewed to have been committed ¢ 

Mr. Roarrs. That’s correct. 

In this case I cited there was a proseciition for murder. They tried 
the case first and they didn’t get a conviction because the person had 
written out the prescription for strychnine in his own hi indwriting, 
and in that day you couldn't offer handwriting-expert testimony ; 
and after the trial. before the second trial. the law was changed to 
permit the introduction of that handwriting testimony and, as a re- 
sult of that, obtained a conviction. The Supreme Court said that was 
not ex post facto. 

Mr. Keatine. Anything further? Thank you very much, Mr. 
Rogers. 

Mr. Rocrrs. I thank the committee very much. 

Mr. Keating. You have been very helpful. The committee will 
recess at this time until 2 o’clock. 

(Where upon, a it 12: 40 p. ., the hearing was recessed, to reconvene 
at 2 p.m.) 

AFTER RECESS 


Mr. Kratine. The committee will come to order. It is unfortunate 
that we have these interruptions. 

The next witness is Mr. Rosel H. Hyde, Chairman of the Federal 
Communications Commission. 

Mr. Hyde, we are glad to have you here, and happy to hear you. 


STATEMENT OF ROSEL H. HYDE, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION, WASHINGTON, D. C. 


Commissioner Hypr. Mr. Chairman, my name is Rosel H. Hyde, 
and I am the Chairman of the Federal Communications emai en 
I sincerely appreciate ee poreurity to testify before you concernin 
the se Important bills dealing with the inte recep tion of communic ations. 

The bills which you are presently considering all relate to the 
e xisting prohibitions i in section 605 of the Communieations Act apt ainst 

e interception of private communications by wire or radio. Each 
of the bills would have the effect of modifying the existing prohibi- 
tions in section 605 to authorize inte reception of priv: ite communica- 
tions by representatives of specified agencies of the Federal Govern- 
ment in the course of investigations involving possible violations of 
law relating to the national security or national defense. 

The Commission has prepared and submitted to your committee 
comments on these bills consisting of a rather detailed analvsis and 
discussion of the provisions of the several proposals and the extent 
to which their enactment would change the present Communications 
\ct. The basic policy questions raised by the proposals, however— 
whether it is necessary in the interest of national security to authorize 
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the specified agencies to intercept private communications and the 
specific safeguards which should surround any such authorization— 
are questions concerning which we have very little information, and 
we are not in a position to make a recommendation. We, therefore, 
are neither supporting nor objecting to the enactment of any of 
the bills. 

We do agree, however, with the apparent objective of section 6 of 
H. R. 408 in attempting to clarify the existing prohibitions on the 
interception of messages by persons other than those who might be 
expressly authorized to intercept such messages. As the Commission 
has pointed out in 1ts more detailed comments, the present language ot 
section 605 of the Communications Act is far from clear. And this 
has led to a considerable amount of confusion as to w hether unauthor- 
ized Interception of a message 1s illegal per se, or whether it is only 
illegal where the information secured thereby is publicly divulged or 
used in a subsequent court proceeding. This is hot an easy question 
or one which too readily lends itself to legislative draftsmanship. 
Thus, no one would suggest that it should be a violation of law for a 


person goll 
i 


going out of town to authorize his secretary to open any tele- 
orTralis which might come for him and take any emergency action 
that might be required. On the other hand, it seems equally clear 
to us that it was not the intent of Congress in adopting the present 
language of section 605 to permit outside parties to intercept private 
radio or wire communications and use them for their own ends and 
to the possible detriment of the parties to the communication. 

We have pointed out in our detailed comments some of the questions 
which are raised by the existing language of the Communications Act 
and some of the problems which might result were the specific language 
of H. R. 408 to be enacted into law. And we have advanced for the 
consideration of your committee a possible way of taking care of these 
problems. 

We do not wish to take the time of the committee on the details of the 
various proposals, We do offer, however, the assistance of our lawyers, 
our staff peopl, and the Commissioners themselves, for any assistance 
that we might be able to give the committee. 

Mr. Kearinc. This document, headed “Comments of the Federal 
Communications Commission on H. R. 408, H. R. 477, and H. R. 3552, 
Bills To Autherize Acquisition and Interception of Communications 
in the Interest of National Security and Defense,” are the comments 
to which you refer, are they ¢ 

Commissioner Hypr. Yes, Mr. Chairman. 

Mr. Keating. And you suggest that these be made a part of the 
record at this point ¢ 

Commissioner Hype. Yes. We believe that they may be helpful to 
the further study of the legislation. And if there are any questions 
that arise from examination of that analysis material, or any other 
services we could possibly offer in connection with your study of this 
matter, we would be pleased to be called upon, of course. 

Mr. Keatine. Was this prepared by you just recently ? 

Commissioner Hypr. It was. But, Mr. Chairman, it does include a 
substantial amount of material from comment that has been submitted 
on previous occasions when there have been bills directed to this 
subject matter. 
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COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H. R. 408, H. R. 477, 
ore 


AND H. R. 3552, BILLs TO AUTHORIZE ACQUISITION AND INTERCEPTION OF COM- 
MUNICATIONS IN THE INTEREST OF NATIONAL SECURITY AND DEFENSI 


The provisions of H. R. 477 and H. R. 3552 are virtually identical. Each of 
these bills would authorize certain named officials of the United States Govern 
ment, under rules prescribed by the Attorney General, to require that telegrams, 
cablegrams, radiograms, or other wire or radio communications be disclosed and 
delivered to any authorized agent of one of the Government investigatorial 
agencies named in the bill. Each also provides that, with the express written 
approval of the Attorney General, information obtained by intercepting or record 
ing telegraph, telephone, cable, or radio Communications, shall, without regard to 
the limitations of section 605 of the Communications Act of 1934, be disclosed 
and delivered to such named officials. The authority which would be given to the 
officials named would be used only in connection with investigations to prevent 
any interference with national security and defense by treason, sabotage, 
espionage, sedition, conspiracy, violations of neutrality laws, violations of the 
act requiring the registration of agents of foreign principals, violations of the 
act requiring the registration of organizations carrying on certain activities 
within the country, “or in any other manner.” 

The bills provide that information obtained in the manner authorized by this 
statute shall be admissible in evidence in criminal or civil proceedings in which 
the United States is a party provided that prior to acquiring or intercepting any 
communication, a permit has been issued by a judge of any United States court 
authorizing the acquisition or interception of the communications. A judge of 
any United States court would be required to issue such a permit upon applica- 
tion of an agent of one of the named investigatorial agencies if the judge is satis- 
fied that there is reasonable cause to believe that the communications in question 
may contain information that “might assist in the conduct of such investigation.” 

There is also a provision in subsection (c) of these bills which would require 
all persons to comply with the requests of persons duly authorized under the 
statute, to disclose and surrender any radio or wire communication in his pos 
session or control. Another provision, in subsection (d), would prohibit any 
person from divulging or using the existence or contents of any information 
obtained pursuant to the provisions of the proposed statute except for the pur- 
poses provided in the statute. Finally, the bills contain a provision (subsec. (e€) ) 
specifying criminal penalties for their violation, a separability clause (subsec. 
(f)), a definition of the word “person” (subsec. (g)) and a provision authorizing 
the Attorney General to prescribe such rules and regulations as he may deem 
necessary to carry out the provisions of the statute (subsec. (h) ). 

H. R. 408 is similar to H. R. 477 and H. R. 3552 in that it contains the same 
provision with respect to the conditions under which it would be required that 
wire and radio communications be disclosed and delivered to any authorized 
agent of any of the specified United States Government agencies. However, this 
bill would also specifically permit the officials named, upon the express approval 
of the Attorney General, to authorize their agents to obtain information by means 
of intercepting or recording telephone, telegraph, cable, radio, or similar com- 
munications, without regard to section 605 of the Communications Act and with- 
out the necessity of first securing a permit from a judge of a United States court. 
Admissibility of evidence obtained pursuant to the provisions of this bill would 
be limited to criminal proceedings in United States courts arising out of the 
types of investigations enumerated in the bill. 

This bill also provides that the existence or contents “of such application or 
order” shall not be divulged except in a criminal prosecution in which informa 
tion obtained by intercepting communications “pursuant to such order” is sought 
to be introduced. Since the previous provisions of the bill do not make reference to 
any applications or orders, it is impossible to ascertain precisely to what the 
term “of such application or order” refers, although there is a clause which would 
require the express approval of the Attorney General before interceptions would 
be permitted. 

H. R. 408 would, in addition, make admissible in evidence in the United States 
courts in criminal prosecutions arising out of investigations of violatons enu- 
merated in the bill information “heretofore obtained” upon the express approval 
of the Attorney General, by means of intercepting or recording telephone, tele- 
graph, cable, radio, or any other similar messages or communications. Another 
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prohibit any person, except those authorized pursuant to this bill, 

tercepting, listening in on, or recording telephone, telegraph, cable, radio, 
essuges or Communications, unless they are transmitted for the use 

or al public or authorized by one of the parties to the message or com- 

s emp ent s part of the message or communications system 

e pl ems inherent in the ur thorized interception of private communica- 
have lon een the subject of consideration by the courts and Congress. 
e Sl reme ¢ urt in © stead vy. United States (277 U. 8S. 438), held 
evidence of private telephone conversations, intercepted by means 

ed wiretapping, did not constitute a violation of the fourth and fifth 


ederal Constitutiol! igorous dissents to this holding were 
ere S es H nes, bl! deis, Butler, and Stone Moreover, the policy 


j 


‘ sents was subsequently enacted into law by the adoption of 
e Communicat s Act, Which for the first time extended the pro 
! f t Radio Act of 1927 against interception and divulgence of radio 
3 t pre bit nauthorized interception of wire communications, 
s been continued effect until the present section 605 provides: 
t n I is re ing, or transmitting, or assisting in 
y terstate foreign communication by wire or radio shall 
ge or publish the existence, contents, substance, purport, effect, or meaning 
rough a horized ¢] inels of transmission or reception, to any 
) ( UUGTeSSet agent, or attorbey, or to a person employed 
ad it l ition to if destination, or to proper 
ting j buting officers of the various communication centers over 
‘ y be ssed, or to the master of a ship under whom 
| ‘ l)pena issued by a court of competent juris- 
in f her ot being author- 
S i cep y re or publish the 





ence, contents, substance, purport, effect, or meaning of such intercepted 
I no person not being entitled thereto shall 

















f t in recei terstate or foreign communication by wire or 
nd use the same or rmation therein contained for his own benefit 
or the benefit of anotl ntitled thereto; and no person having received 
er d co! nication « ving become acquainted with the contents, 
tance, purport, effect, or meaning of the same or part thereof, knowing 
l hall ai ve or publish the existence, 
e, 7 port, elles ( meuning of the same or any part thereot, 
e | ime or any information therein contained for his own benefit or for 
bere inother not entitled thereto: Provided, That this section shall not 
f vulging, publishing, or utilizing the contents of any radio 
bro t, or transmitted by amateurs or others for the use of the 
I I n Stress 

2 UL. 8. 3879), the Supreme Court held that 
ernme em] ees, inclu y law-enforcement officials, were included among 
persons who were forbidden by section 605 to engage in the practice of wire 
2 On numerous occasions nce e tment « section 605 and announce- 
t of the de n in the Nar«e case in 1937, legislation has been proposed 
‘ f ping | interception of radio communication by 
enforce t officers would have been authorized. None of these proposals 

ait 
erpretat of the second ¢ ise Of section 605 which has been offered 
under it, mere interception of wire communications is not prohibited so 
f quel blic vulgence of the contents or meaning of 
Chis interpretation appears to be based on the use of the 
ruage ercept * * ind ulge the present section 605. On the otler 
nother in pretation of e existing language is that intentional inter- 
of private essages is, without consideration of the formal or public 
uigence thereof, a violation of the provisions of that section. This interpreta- 


»ws from the general purpose of the section which is to protect the privacy 


vate conu ations But, in add on, the fourth clause of section 605 
eS egal for anyone who has received intercepted messages or 

ir knowledge thereof to use “information therein contained for his own 
t or for the benefit of another not entitled thereto. Nothing in the lan- 
e of the section serve » limit the forbidden “uses” of intercepted messages 
ivulgence of the conten f the messages or of information obtained by 


ns of the messages in formal court proceedings, There has been no definitive 
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court interpretation of this question. However, while there may be some ques- 
tion as to whether interception alone constitutes a violation of section 605, it is 
clear that intercepted messages or information acquired as a result of intercept 
ing messages may not be introduced in evidence in proceedings in Federal 
courts. 

This Commission has consistently taken the position that private communica- 
tions should be afforded the maximum amount of privacy and, by enacting see- 
tion 605 of the Communications Act, Congress has clearly indicated that it sub- 
scribes to the same view. The Commission has recognized, however, that the 
interests of national security may require that, in certain instances, Federal law- 
enforcement officers be given the authority to intercept private communications, 
and has expressed such views in comments upon proposals introduced in pre 
vious Congresses to authorize such activity However, the Commission has 
onsistently stated its beliefs that any relaxation of the prohibitions contained 
n section 605 should be limited to cases directly affecting the national security 





und should be circumscribed by the most careful procedural safeguard 
Of the three bills to which these comments are directed, H. R. 408 provides 
that the express approval of the Attorney General must be secured before rep 
resentatives of the named agencies may obtain information by meuns of inter 
cepting, listening in or or recording any messages or communications. H. R. 477 
nd H. R provide that the express written approval of the Attorney Gen- 
eral is necessary before any information obtained by intercepting or recording a 





communication may be disclosed or delivered to a representative of one of the 
specified agencies. And in addition, these latter two bills provide that before 
any message may be intercepted or acquired, a permit must be secured f1 a 
ederal judge authorizing the acquisition or interception of the communicat 

Such permits would be issued by the judge where he was satisfied that reasonable 





cause existed for believing that the communication might contain formation 
whieh would assist in the conduct of the investig rhe Commission does 
not believe that it is in a position to comment as to whether, and the extent to 


which, the additional protections to the individual, as set forth in the latter two 
bills, are necessary or consistent with national security. 


All three bills under consideration limit the authority to acquire and inte cept 
communications to cases involving specified crimes and violations of spe d 
statutes which involve the national security However, each of the bills adds 

t the end of the specific listing of crimes against the itional security the 
words “or in any other manner.’ It is believed that the addition of these words 

SCS Ferious questi ns oO detiniteness whicl iit ld res ive e most curetul 

onsideration of Congress As a re ilt of the inclusion of these words, iW 
enforcement officers would apparently be ithorized to inter t } ate con 
unienations not on i the course of investigations o ascertain, prevent 


frustrate any attempts to interference with the national security through the 


commission of the various crimes enumerated by the bills, but also to inlercep 


private communications where they may believe the tional security or defense 
s being interfered with in any other manner 

It is recognized that the Congress from time to time may desire to make 
activities prejudicial to the national security or defense, other than those 
presently enumerated in the three bills, criminal offenses or otherwise subject 
to restraint. However, it is suggested that the possib ity of suc h future enuet 
ments does not require the inclusion of the words “by any other means” in th 
present proposals. Instead, if and when such other activities are made criminal 
iy congressional enactments, Congress can, at that time, if if believes that the 
national nterest so requires, provice that such pe ified ctivities sha 
be included among those for which investigating officers may secure appropria 
warrants to enable them to engage in interception of private communications 
n aid of the investigation, prosecution, or prevention of such activit 


As noted above, there is also a provision in H. RK. 408 which would make 
admissible in evidence in criminal proceedings in 1 
il 


in nited States courts arising 
ut of any of the violations enumerated in the b 


l, any information obtained 
prior to the enactment of this statute, upon the express approval of the Attorney 
General, by means of intercepting, listening in on, or recording communications 


This provision involves a determination relating primarily to questions of 
criminal law rather than of communications policy concerning which we do 
ot wish te comment 
All of the bills under consideration contain provisions prohibiting any pers 
from divulging or using the existence or contents of any information obtained 


pursuant to the provisions of these bills, otherwise than for the purposes 
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enumerated in the various bills. The Commission believes that this prohibition 
sa salutary one, which will help to prevent any possible abuse of the authority 
conferred by this type of legislation It is especially important in view of the 
fact that, in the course of such interception, other information, unrelated to 
the security questions which led to securing of authority for the interception in 
the first instance, may come to the attention of the intercepting officers. 

H. R. 408 contains an additional provision (sec. 6), not included in the other 
bills, which provides that no person except those authorized by the provisions 
of that bill, shall intercept, listen in on, or record telephone, telegraph, cable, 
radio, or similar communications, unless transmitted for the general public or 
authorized by one of the parties to the message, or his employment as a part of 
the communication system requires him to do so, 

The provision providing that persons may intercept, listen in on, or record, 
communications, if authorized by one of the parties to the communication would 
apparently change existing law in a significant respect. Section 605 now provides 


that “no person not being authorized by the sender shall intercept any com- 
munication and divulge or publish the existence, contents, substance, purport, 
effect, or receiving of such intercepted communication to any person.” Under 


this new provision, it would appear that a telegraph message or telephone con- 
versation could be legally intercepted by persons other than the law-enforcement 
officers expressly authorized to do so by other sections of the bill, if the party 
receiving the message or listening to the telephone conversation consented even 
though the party actually uttering the intercepted language did not even know 


uch interception was taking place This could clearly result in an unwarranted 
invasion of the privacy of telephone conversations, and the Commission believes 
that Congress should give serious consideration to the consequences of enacting 


this provision 


m 6 of H. R. 408 would exempt from its prohibitions 


Che final clause of sectic 
persons whose employment as part of the communication system requires them 


ntercept, listen in on, or record communications. While section 605 does 
not presently contain any express exemption from its restrictions for employees 
of communications systems, it is our belief that an implied exemption for the 
necessary actions of communications system employees has always een recog 


zed just as such an exception must be implied with respect to the activities 
of the Commission field personnel engaged in essential monitoring activities. 
Insofar as H. R. 408 would spell out this exemption in statutory form, there 
would appear to be no objection, but if such an exception is written into the act 

might be appropriate also to exempt Commission monitoring activities. 

Section 6 of H. R. 408 would prohibit all intercepting, listening in on, or 
recording of communications except for the exemptions enumerated. As we have 
noted above, the existing provision of section 605 have been interpreted by some 
us prohibiting any “unauthorized interception of private communications, while 
others believe that there must be both interception and divulgence in order to 
constitute a violation of the section. 

In view of the divergent viewpoints as to the proper resolution of this problem, 
it is believed that some clarification of the present provision of section 605 which 
reads “intercept * * * and divulge or publish” might be helpful. A flat prohi- 
bition against interception per se would, however, raise serious questions as to 
the validity of practices and devices presently accepted and regarded as desirable. 
lor example, the use of party-line telephones and shared frequencies in the 
special services radio band would be open to attack. It is, therefore, suggested 
that consideration be given to amending the statute to make it illegal to intercept 
any communication and divulge, publish, or use it or to intercept any com- 
munication with intent to divulge, publish, or use it. Thus worded, the section 
would protect those who might innocently intercept communications, since the 
intent to divulge, publish, or use the message intercepted would not be present. 
In the case of tapping wire communications, however, Congress might well wish 
to provide that the act of interception itself by anyone other than a Federal law 
enforcement officer acting pursuant to the provisions of the proposed bill, would 
constitute a prima facie case of a violation of the statute, since it is difficult 
to imagine any instance where wiretapping would be engaged in without the 
intent to receive information for divulgence, publication, or use. It is believed 
that this added protection for telephone communications is justified, due to 
the nature of that medium, and would recognize a very basic difference in the 
nature and use of wire as contrasted to radio communications. The user of 
any form of radio communications realizes that radio messages are easily inter- 
cepted and acts accordingly. In fact, when secrecy of radio messages is desired, 
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is, for example, over international radiotelephone, the messages are “scrambled” 
to make them unintelligible to anyone who might intercept them. In the case of 
wire communications, however, secrecy is normally both intended and expected. 

The Commission would also like to add a comment concerning the prohibition 
in section 6 of H. R. 408 with respect to recording communications. The Com- 
mission has found, after an extensive public proceeding, that a real need and 
demand exists for legitimate Government and commercial purposes, for the use 
of recording devices in connection with interstate and foreign telephone service 
We therefore concluded that the use of such devices should be permitted, on 
condition, however, that such use be accompanied by adequate notice to all 
parties to the telephone conversation that it is being recorded. Accordingly, 
in its report of March 24, 1947, In the Matter of Use of Recording Devices in 
Connection with Telephone Service (Docket No. 6787), and its subsequent orders 
of November 26, 1947, and May 20, 1948, the Commission spelled out the manner 
in which they could be installed so as to insure the privacy of telephone com- 
munications and inform all parties thereto that a transcription of the conversa- 
tion was being made. A copy of the above report and orders of the Commission 
is enclosed for your information. While the Commission’s rules presently require 
that all parties to a recorded telephone conversation be put on notice, by means 
of a periodic “beep” signal, H. R. 408 would apparently permit recording of 
telephone conversations by one of the parties thereto without any notice what- 
soever to other parties to the conversation. We believe this would not be in 
the public interest. 

Mr. Kearinc. We have had a communication from the Western 
Union Telegraph Co. suggesting an amendment to H. R. 477, begin- 
ning at line 18 on page 2, just after the figure 1103, reading as follows: 
and all carriers subjeet to this act are hereby authorized to permit such inter- 
ception, receipt, disclosure, or utilization of the contents of any such communi- 
cation by wire or radio. 

Would you have any views on that; or, if not, would you give the 
matter your considered opinion and let us have the views of the Com- 
mission on the inclusion of a provision of that kind ¢ 

Commissioner Hyper. Mr. Chairman, if that will meet the con- 
venience of the committee, I would like to examine that with care. 
This kind of business is technical, and if I can have an opportunity 
to relate that language to the language proposed in the bill and discuss 
it with my colleagues of the Commission, I will be in a better position 
to give you a statement on it. 

Mr. Keatine. Will you give us a letter? We may wish to make 
that a part of the record. 

Commissioner Hypr. Yes. 

Mr. Keatina. Thank you very much. 

(The information referred to appears at p. 90.) 

Mr. Keatine. We will ask you fora report also on H. R. 51- 19, which 
was just introduced May 12 since you considered the other bills. 

Commissioner Hypr. Yes. And we will offer our comment on it as 
soon as we have had an opportunity to examine the bill. 

(The information referred to appears at p. 90.) 

Mr. Keating. Mr. Crumpacker ¢ 

Mr. Crumpacker. Do you envision any substantial disruption or 
interference with the normal activities of these public utilities by the 
enactment of any of these acts ¢ 

Commissioner Hype. I should say that if the opportunity to inter- 
eept messages were carefully guarded, limited as I understand is the 
purpose of the legislation to do, so that it could be handled in a w ay 
that would not interfere with the normal operation of the carriers, 
I see no reason why the matter could not be arranged in such a way 
as to not interfere with their ability to transact their business. 
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I think that the extent to which access might be given to communi 
ons, the extent to which their privacy might be affected, could have 
{fect on the volume of traffic. on the use that is made of the facil- 
ties of the carriers. But I am sure that isa point that will be taken 


nto very careful consideration. 
Mr. Crumpacker. Do you mean by that that it might force potential 
breakers to divert their business to other channels or something 


Commissioner Hyper. My point really was that privacy of communi- 
cations service is one of the features that makes it useful, attractive, 
ind why the public relies on its privacy and makes very extensive 


Mr. Crumpacker. But as long as the disclosure is limited to matters 
affecting the national security, that should not restrict the business 
too much, should it? 

Commissioner Hypr. It seems to me that it should be possible to « 


both safeguard the national interest and at the same time prevent the 
opening up of private communications to irresponsible interception. 
Mr. Crumpacker. That is all. 
M Kearinc. That is all. Thank you very much, Mr. Hyde. 


Che next witness is Mr. C. R. Wilson, representing the Department 


of the Navy. 


STATEMENT OF C. R. WILSON, APPEARING ON BEHALF OF THE 
DEPARTMENT OF THE NAVY 


Mir. Wuson. Mr. Chairman, we have commented, you will remem- 


ber, on the 4th of May, with reference to H. R. 477. I understand we 
are being reque ted to comment on H. R. 5149. We have no position 
at this moment, sir, on that latter bill. 


Mr. Krarine. Did you wish to supplement the statement you made 
last time on the other bills 


Mr. Wurson. Only to the extent that we continue to support the 


pl of those bills as of this time, sir. 
Mr. Kearina. In other words, you support the position that appli- 
mn should be made to the court ? 
Mr. Witson. We had commented requesting that the authority be 
vested in the secretaries of the military services, plus the Attorney 


General That was considered to be probably the best legislation for 
our purposes. But I am certain that the Defense Department has an 
open mind on the subject and would be perfectly willing to go along, 
should it develop that the other is more desirable. 

Mr. Kearine. What about the question raised by the Attorney 
General that the FBI is the only one that should have this authority ¢ 
How do you feel about the intelligence agencies of the military and 
naval ry es ¢ 

Mr. Witson. | would like to che ck and obtain a position, Mr. Chair- 
man,onthat. My personal feeling is that the agencies have responsi- 
bilities in that field. 

Mr. Kearine. Well, Mr. Wilson, I realize the position you are in, 
but we want men before this committtee who can state the position of 
the department involved. 

Mr. Wirson. That is ri 


it, Mr. Chairman, but we were not told to 
have a position on H. R. 514! 


} 
oI 
140). 
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Mr. Keating. We want a witness here who is ready to meet these 
questions as they arise, and who is in a position of sufficient authority 
to advise this committee of the position of the service involved, and you 
may report back to the Secretary of the Navy that that is the kind of 
a witness we want here. 

| appreciate the position you are in, and it is not said in any criticism 
of you. But these hearings are of no value to us unless we have 
someone here who IS pre pared to state the position of the service in 
volved, as Mr. Rogers did for the Attorney General. 

Mr. Witson. I agree with you, Mr. Chairman, and I am sorry that 
we were not advised that we would appear on behalf of H. R. 514! 
as we were today, sir. 

Mr. Kerarinc. It is not a question of appearing on behalf of my 
specific bill. We want a witness here who can state the position of 
the Government depart: rent involved om whatever question may arise 
during the course of the Interrogation. 

One important question here is the one raised by the Deputy Attor 
ney Gener: il, 1 which he said that he thought only the ir B i should 
have this vathoxits I want to mW whether the D partment { the 
Navy goes along with that theory or not. 

Mr. Wutson. No, sir. In line with our previous testimony, the 
Department has gone on record as requesting authority for the Secre- 
tary of the Army, Navy, and Air Force, and the Attorney General. 

Mr. Kreatinc. Then we may assume, mi aybe, that that is the position 
of the De spartme nt of the N avy, and that they are Op yposed to limit ng 
the authority to the FBI? 

Mr. WILSON. Yes, sir. 

Mr. Keating. Mr. Crumpacker ¢ 

Mr. Crumpacker. Can you enlighten the committee any on this 
matter of who conducts investigations on military establishments? 

Mr. Wiison. Yes, I believe I can, sir. Assuming that you had an 
allegation of espionage against a member of the military in uniform, 
and that the Espionage Act concerned that member’s ‘participation 
only as distinguished from civilian groups’ participation with them, 
I think it would be the respo nsibility of the military service concerned 
to conduct the investigation. 

There are certain activities occurring on Government reservations 
for which the FBI has statutory ré Donan aa crimes on a military 
reservation. And certainly in those cases, the FBI would have juris- 
diction in such matters. If there were civilians involved, it undoubt- 
edly would be FBI jurisdiction. 

If there were civilian and military involved, it would definitely be 
a coordinated effort between the FBI and the service a iwency concerned, 

Mr. Crumpacker. In the case of a man in uniform, the ry would be 
tried by court-martial or by the military service concerned, rather than 
in the « ivilian court; would th ley not ¢ 

Mr. Wirson. It is entirely possible ; ; yes, sir. One consideration in 
that regard might be that if a man in uniform were implicated in an 
offense with a civilian, and it was decided that both should be subjected 
to the same form of tribunal, the man in uniform might be made avail- 
able for trial in civil court with the civilian. 

Mr. Crumpacker. I am wondering now about the question of rules 
of evidence in courts-martial, whether any legislation would be neces- 
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sary to make wiretap evidence admissible in a court-martial pro- 
ceeding. ‘ 

Mr. Wuson. I will be glad to present that problem, sir, and have 
an opinion on it. I think the Uniform Code of Military Justice 
under which we operate, of course, would probably be suse eptible to 
Federal rules and such laws as might affect it. But we will be glad 
to take that question back and rep sly to the committee. 

Mr. Crumpacker. That is all I have. 

Mr. Kearine. That is all. Thank you, Mr. Wilson. 

Mr. Witson. Thank you, Mr. Chairman. 

Mr. Kearinc. Next is Mr. Franklin L. Welch, representing the De- 
partment of the Air Force. 


STATEMENT OF FRANKLIN L. WELCH, APPEARING ON BEHALF 
OF THE DEPARTMENT OF THE AIR FORCE 


Mr. Weicu. I am here, Mr. Chairman, in the absence of Mr. Levi, 
who is in the Counter-Intelligence Division of OSI, who is in charge of 
iL. 

The position of the Air Force is in accordance with what Mr. Wilson 
just mentioned: namely, that the Air Force, together with the Navy 
and the Army, would like to be included, instead of the presentation 
there that it only grant authority to the FBI. 

I agree with Mr. Wilson that in our work in the Air Force we do 
have cases and will have cases where they refer solely to military per- 
sonnel on active duty. In that respect it is my understanding that 
where there is no civilian angle developed, up until the stages ‘where 
civilian people are engaged in that particular case, it would be strictly 
an Air Force investigation. 

I believe that that would be true in the Navy or the Army. If, of 
course, as Mr. Wilson mentioned, there is joint activity, I am sure 
then that it would be a coordinated investigation. If the case in- 
volved primarily civilian personnel, then I feel that the FBI would 
assume primary responsibility or primary jurisdiction. But, never- 
theless, in that case there would be a close coordination between the 
agency and the FBI. 

Mr. Kratinc. Mr. Crumpacker, any questions ? 

Mr. Crumpacker. No, sir. 

Mr. Krarine. Thank you very much. 

Mr. Weicu. Thank you. 

Mr. Krarinc. Maj. D. R. Greenlief, appearing on behalf of the 
Department of the Army. 


STATEMENT OF MAJ. D. R. GREENLIEF, APPEARING ON BEHALF 
OF THE DEPARTMENT OF THE ARMY 


Major Grrenurer. Mr. Chairman, the Department of the Army 
will support the position that has been outlined by Mr. Wilson and 
the Department of the Air Force, in that we would like to see the 
military intelligence agencies have the authority to intercept commu- 
nications and to require that the communications be disclosed under the 
proper safeguards as they are outlined in the bills. 

I think that it is necessary, especially in overseas areas. I am sure 
that the Army has complete jurisdiction in the investigation of cases in 
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overseas areas, including both military and civilian; but the disposi 
tion of those cases, again—those cases would be turned over to the 
Department of Justice for disposition. 

Mr. Keating. Thank you, Major. 

Any questions ? 

Mr. Crumpacker. No questions. 

Mr. Keating. Thank you very much. 

Mr. Irving Ferman, Washington director of the American Civil 
Liberties Union, is listed as a witness, but I understand he has re- 
quested permission to be heard at the next hearing. 

There are one or two statements submitted; is that right ? 

Mr. Fotry. Yes, sir, Mr. Chairman. One was submitted during the 
noon recess by the National Lawyers Guild, with a covering letter, 
wherein they ask that it be incorporated into the record at this time. 

Mr. Keatrine. That will be received. 

(The statement referred to follows:) 


STATEMENT OF THE NATIONAL LAWYERS GUILD OPPOSING PENDING BILLS To 
LEGALIZE WIRETAPPING 


Several bills dealing with wiretapping have been introduced in the S8d Con- 
gress. These include H. R. 408 (Celler bill), 477 (Keating bill), and 3552 (Walter 
bill). All of these bills propose to legalize wiretapping and the interception of 
other wire and radio communications under designated conditions, and to permit 
the introduction of evidence so obtained. In addition, the Attorney General has 
announced his intention to propose legislation to permit wiretapping by Govern- 
ment agencies under certain circumstances, 

H. R. 408 authorizes wiretapping by the FBI and specified military intelli- 
gence agencies in the conduct of investigations “involving the safety of human 
life or to ascertain, prevent, or frustrate any interference or any attempts or 
plans for interference with the national security and defense by treason, sabo 
tage, espionage, sedition, seditious conspiracy,” by violations of neutrality laws, 
the Foreign Agents Registration Act, or the Atomic Energy Act, “or in any other 
manner.” 

H. R. 477 and H. R. 3552 are virtually identical bills which differ from H. R. 
408 in only two major respects: (1) They eliminate from the above list investiga 
tions involving the safety of human life, sedition (but not seditious conspiracy), 
and violations of the Atomic Energy Act. This change appears to be of little 
consequence since the bills retain the catchall phrase, “or in any other manner.” 
(2) They require, as a precondition to legal wiretapping, the issuance of a permit 
by a judge of any United States court upon his being satisfied that “there is 
reasonable cause to believe that the communications may contain information 
which would assist in the conduct of such investigations.” 

The bills are deceptively simple in appearing to restrict wiretapping to limited 
fields. The basic standard is that the investigations relate to suspected “inter 
ference or any attempts or plans for interference with the national security and 
defense.’ This is a vague generality which confers a roving commission. The 
listing of specific crimes is not a significant limitation on this generally, since 
these are followed by the catchall phrase “or in any other manner.” Furthermore, 
the crimes listed include such legislation affecting speech and association as sedi 
tious conspiracy, the Foreign Agents Registration Act, and the Voorhis Act 
Unquestionably, the chief effect of the bills, if enacted, would be to legalize sur- 
veillance by wiretapping of members of radical, or allegedly radical, organiza- 
tions, and this not because of any acts or threatened acts by them, but because of 
their views and associations. 

Leaving these considerations aside, the bills are defective in their basic 
assumptions 

The first of these assumptions is that wiretapping is a necessary and important 
investigative method to detect or prevent serious crimes. It seems plain, how- 
ever, that persons engaged in or contemplating enterprises involving criminal 
acts are most unlikely to engage in telephone conversations which would supply 
clues of their actions. What wiretapping really discovers is not criminal acts, 
but associations. Mr. J. Edgar Hoover, though a leading advocate of proposals 
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t egitimat ‘limited wiretapping,” himself once admitted in an unguarded 
m nt that wiretapping is a archa and inefficient’ procedure which “has 
ed det f andica x” barrier in the development of ethical, scientific, 
ind nd investigative technique” (letter of February 9, 1940, quoted in 52 
Hat ird La he ew, S63, STU 
l ‘ 1 basic assumpt f the bills is that the obnoxious characteristics 
o ¢ e eliminated by confining tapping to limited investigative 
re and by requiring a dge’s advance clearance. This assumption ignores 
e obvious fact that wiretapping is inherently a nonselective technique which 
evit ntrudes on relations of privacy. The situation is well described in 
Re Certain Alleged Practices of the fk BI, made by a guild committee, 
I mie the claim by the Department of Justice that it limits wire- 
PI t el mited type of cases 
. \ the ‘limitation’ on wiretapping imposed by the Attorney General 
yrred in practice, as shown by the Coplon reports, but it is inherently 
i As recent editorial in the Washington Post (January 11, 1950) 
proposed by the Attorney General is, in any case, a meaning- 
ess one Persons suspected of espionage or sabotage are presumed under the 
proved guilty Anyone may be suspected. Anyone’s 
telep erefore lay be tappe nder this proposal if the Attorney General 
Is} I it may be that such indiscriminate wiretapping would help the 
rBI tch spies and saboteurs. So, for that matter, would rifling the mails 
d ‘ correspondent So would unrestrained power to search the 
hom f spected individua So would suspension of the writ of habeas 
orp W h, as everybod nows, is used by criminals to make the work of 
the ( ore diff t No «lh t a judicious use of the thumbscrew and the 
ra otl hird-degree techniques—applied, of course, only to noncitizens or 
to cit ns ho engaged in espionuge r sabotage—would help the cops to get 
d civi | society has forbidden its police to use such 
method he are methods that distinguish and identify the police state.’ 
It s ‘ so be kept in n d that it is not only the telephone conversations 
of the ispected person which are intercepted Che private conversations of 
2 er yy with them or with members of their family or other persons 
I I re ikewise ntercepted and recorded Thus every basic 
‘ a il onship may be violated—that between husband and wife, parent 
d child, doctor and patient wyer and client, and minister and parishioner. 
Che enti neept of the right of privacy, and of the freedom of communications 
s deeply undermined in this process” (X Lawyers Guild Review, 181, 192-193 
af 
Mr. J Holmes once desc1 d wiretapping as a “dirty business” (O/m- 
Vd | States, 277 U. S. 488, 470 (dissenting) ). To this may be added 
the ob n that it is also a dangerous business because it tears the fabric 
of fre h is the streneth of a democratic society. The enactment of any 
b ‘ i wiretapping, no matter how superficially hedged, would be de- 
ploral r st toward a police state 
e e the Congress to reject these and all similar bills. 


ry 1 c 


Mr. Kearing. Are there any further communications ? 
Mr. Forry. Mr. Ferman asked that his Statement be incorporated 
. but in view of the fact that he will be here later, we might hold it. 


nov VoTti 
Mr. Keatina. We will hold it until he appears. 
‘J nis committee W 1] adj urn the nearing’gs on various bills before us 


that we have been discussing here, until a later date. There will be 
one more day of hearings, at which the opportunity will be afforded 
to anv others who wish to be heard. 

After a 20-minute recess, the committee will resume the hearings 
on the fireworks bills. It is necessary for the members to vote on an 
important amendment. We will return here in about 20 minutes to 
take some initial testimony with reference to these so-called fireworks 
bills. 

The committee will stand in recess 

(Whereupon, at 2:35 p. m., the hearing was recessed, subject to the 
call of the Chair.) 
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WEDNESDAY, JULY 8, 1953 


House or REPRESENTATIVES, 
SUBCOMMITTEE No. 3 OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:40 a. m., in room 
346, Old House Office Building, the Honorable Kenneth B. Keating, 
chairman of the subcommittee, presiding. 

Present : Representatives Keating (presiding), Crumpacker, Willis, 
Donohue, and Fine. 

Also present: Representative Celler and William R. Foley, com- 
mittee counsel. 

Mr. Keatine. Mr. Irving Ferman of the American Civil Liberties 
Union? Mr. Joseph L. Rauh of the Americans for Democratic 
Action ? 

Mr. Gunruer. Mr. Chairman, I am John J. Gunther, legislative 
representative of the Americans for Democratic Action. Mr. Rauh 
is out of town on business and was unable to get back today. I there- 
fore appear in his behalf. 

Mr. Keatine. Do you have a prepared statement ? 

Mr. Guntuer. Yes, sir, the committee has copies of it. Mr. Rauh 
was to appear here today on behalf of the ADA and is out of the 
city on business and unfortunately is unable to get back in time for 
these hearings. I therefore request that Mr. Rauh’s testimony, which 
has been submitted to the committee in writing, be made a part of 
the record on this question and be printed in the hearings. I can 
either read the testimony into the record, Mr. Chairman, or just sub 
mit it; and if there are questions as to the content of the testimony, 
I would be very happy to have those questions and ask Mr. Rauh to 
submit bis answers in writing by the end of the week. He will be 
back in town tomorrow. 

Mr. Keratine. Would you be prepared to respond to questions in 
regard to this matter ? 

Mr. Gunruer. I would prefer limiting my response to questions 
with regard to the process through which the ADA authorized taking 
the position, and questions about ADA, if that were necessary. But 
as to the legal arguments, Mr. Rauh would be more capable of doing 
that than I. 

Mr. Kearine. The statement of Mr. Rauh will be made a part of 
the record of the proceeding. 
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(The statement of Joseph L. Rauh, Jr., on behalf of Americans for 
Democratic Action, is as follows :) 


TESTIMONY OF JOSEPH L. Raun, JR., ON BEHALF OF AMERICANS FOR DEMOCRATIC 
Action Wits REFERENCE TO LEGISLATION TO AUTHORIZE THE USE OF WIRE 


TAPPING 


My name is Joseph L. Rauh, Jr. I am an attorney, engaged in the practice of 
law in Washington, D. C 

I appear here today to present the views of Americans for Democratic Action 
(ADA) on the question of authorization of wiretapping and the use of evidence 
obtained thereby [am a national vice chairman of ADA. The views I present 
in this statement were approved by the ADA executive committee on June 22, 
1953 

Wiretapping today is illegal in all respects. Not only is the evidence inadmis 
sible in court but the act of tapping is itself a violation of law. 

Wiretapping is an invasion of the right of privacy and a serious infringement 
of civil liberties. That is why the Federal Communications Act prohibits all 
forms of wiretapping and why the Supreme Court gave this prohibition such 
wide scope in the second Nardone case. Before we legalize any wiretapping 
or permit its use in court, we must be certain that the defense of our country 
against espionage and sabotage requires this infringement upon privacy and that 
the grant of authority to tap is no broader than the necessities of the situation. 

Weighing the dangers from espionage and sabotage against the dangers inherent 
n limited wiretapping, ADA favors legislation for a definite period of time to 
authorize wiretapping by the Department of Justice and the use of evidence 
so obtained in court, if: 

1. The case involves espionage or sabotage ; 

2. A Supreme Court Justice or the chief judge of a circuit court of appeals 
approves the tap in writing after assuring himself, upon a written representa- 
tion of the Attorney General, that there is substantial reason to believe that 
espionage or sabotage has been or will be attempted ; and 

3. Taps under all other circumstances are expressly prohibited and criminal 
penalties for violation of this prohibition are made explicit. 

On May &, 1953, the Attorney General urged the enactment of the following: 

That, notwithstanding the provisions of section 605 of the Communications 
Act of 1984 (48 Stat. 1108), information heretofore or hereafter obtained by the 
Federal Bureau of Investigation through the interception of any communication 
by wire or radio upon the express approval of the Attorney General of the 
United States and in the course of any investigation to detect or prevent any 
interference with or endangering of, or any plans or attempts to interfere with 
or endanger, the national security or defense, shall be admissible in evidence 
in criminal proceedings in any court established by act of Congress.” 

In his letter transmitting this proposal to Congress, the Attorney General 
urged that 

‘The attached proposal, which I commend to your consideration, is limited 
in several respects. In the first place, its application would be restricted to 
investigations relating to the national security or defense. Secondly, wiretap 
evidence would be admissible only when obtained by the Federal Bureau of 
Investigation. Thirdly, wiretapping within the contemplation of the bill would 
require the express approval of the Attorney General. Finally, wiretap evidence 
would be admissible only in criminal proceedings in Federal courts.” 

We find three principal objections to the Attorney General’s proposal : 

First, it would probably be deemed to amend the Communications Act of 193 
to give legislative approval to all wiretapping by Federal agents. By expressly 
permitting use of wiretap evidence in court in the case of certain crimes, the 
proposed bill would have the effect of legalizing the wiretap itself in all instances. 

Second, the proposal would permit the use of evidence obtained by wiretap- 
ping in crimes “endangering the national security or defense.” The specific 
crimes should be listed and thus limited to espionage or sabotage. The term 
“national security or defense’ is vague and uncertain in meaning. 

Third, the proposal is lacking in judicial safeguard, for the Attorney General 
is charged with policing his own action. Wiretapping is a serious business, and 
for the executive to engage in it prior specific approval from the judiciary should 
be required. Wiretapping, like searching, is a governmental inquiry into the 
privacy of an individual's affars, and, as in searching, wiretapping needs super- 
vision by the highest courts. 
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Mr. Keatrine. Mr. Rauh’s statement does not contain the method 
by which ADA arrived at these conclusions / 

Mr. Guntuer. It says the executive committee authorized him to 
appear here and take this position, which is the ease. 

Mr. Kratine. Did you want to elaborate on the method by which 
that resulted ’” 


STATEMENT OF JOHN J. GUNTHER, LEGISLATIVE REPRESENTA- 
TIVE, AMERICANS FOR DEMOCRATIC ACTION 


Mr. Guntuer. The question was raised at the ADA national con- 
vention; and a resolution on wiretapping was approved by the con- 
vention’s domestic policy commission and was referred by the conven 
tion to the national board, which in turn referred it to the executive 
committee. The executive committee, meeting on June 22, 1953, 
voted to support this position. 

Mr. Kratine. You are familiar with the contents of the statement / 

Mr. Guntuer. Yes; I am. 

Mr. Keating. I am very interested in the viewpoint presented by 
the ADA. I would like to ask you a question or two about No. 2, the 
second condition, wherein you advocate that a Supreme Court Justice 
or the chief judge of one of the circuit courts of appeals approve 
of the wiretap ping The bill, H. R. 477, does provide for court per 
mission. There are some who have appeared here who advocs ate that 
the permission be granted without court permission. But H. R. 477 
does provide for that, although not on as high a level as that to which 
you refer. Iam a little worried about the practical side of that as to 
whether it would be practical to have to go to one of those judges, 
who might not be too available; and also that it might entail a degree 
of work on their part which would scarcely be justified. 

Mr. Gunrner. I believe the feeling of the executive committee is 
that there will not be a large number of cases where wiretapping 
should be authorized, and that the great majority of cases would prob 
ably be instances where the Attorney General would be here in the 
District of Columbia, where the Supreme Court does sit and where 
there is a circuit; and therefore it would be better to have a limited 
number of judges handling this question, thereby keeping a more cen- 
tralized control over it so that if the courts wanted to look into it or 
the Congress wanted to see how this was working out there would be 
a limited number of offices it had to go to and a limited number of 
people it had to ask about this question, rather than every district 
judge in the United States. 

Mr. Krarine. There is something to your argument. Of course it 
is desirable to have these applications concentrated, I would think, 
as much as possible with certain judges for the additional reason it 
would result in less chance of leakage of information. That is one 
of the chief problems which has bothered me in connection with the 
Attorney General’s presentation, in which he advocated that the bill 
not provide for going to court. I think Congressman Celler in his 
presentation also took the same position. It of course would destroy 
much of the effectiveness of the bill if it were going to become public 
property. 

Mr. Guntuer. The law would be useless. 
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Mr. Keartine. That is right. But I am just a little concerned about 
whether we should load up the Supreme Court or the chief judge of 
the court of appeals wit h th: at type of work; and also, where applica- 
tions were being made in other parts of the country, I am not sure 
that would be feasible. But we will take that suggestion under 
consideration. 

Mr. Guntuer. Thank you, Mr. Chairman. 

Mr. Kn rrnc. There is one other thing I noticed in your statement. 


You advocate that this apply only for a fixed period of time. In 
other words, you are inclined to be opposed to permanent legislation ? 

Mr. Guntirer. We would be inclined to have it for a fixed period 
of time so that we would be assured of legislative review at some time. 
Thre or five vears Trom now the ¢ ongress would have to take up the 
question: Has this worked out? Should it be continued? So the 
q iestion would be aired again before the Congress. That was our 
thinking there. So long as the problem exists and in the wisdom of 
the Congress they feel it exists, then the law could be extended; but 
we would advocate a fixed period so that it would be mandatorily 
reviewed here before you sometime in the future, rather than going 
into the statutes for an indefinite period of time. 

Mr. Kearina. I want to say I did not know what position ADA 
was taking, but I am not sure the committee would go along with 
all its suggestions. However, I do think you should be commended 
for recognizing the problem in saying that you are weighing the 
dangers from espionage and sabotage against the d: angers inhere nt in 
limited wiretapping. 


There are dangers on both sides. I think the committee recognizes 
that ae must be very careful to weigh those; but in weighing them, 
you have reached the conclusion that you favor legislation for a defi- 
nite period of time to authorize wiretapping. The bill, H. R. 477, 
of course, attempts to set up not only quite strict safeguards in con- 


nection with w iret: ipping, but also to provide on the other side that 
illegal wiretapping shall be seriously dealt with. There is nothing 


now which provides for that, as I understand it. 

Mr. Gunrner. Those are two of the principal points of the ADA 
position which we wanted to stress—that in legislating to authorize 
the use of wiretaps and wiretap evidence, the committee try to get 
as tight language as possible to make certain that the legislation by 
implication does not legalize wiretapping which is now going on, or 


wiretapping other than that authorized by the justice or judge in 


specific instances. We also recommend the tightening up of the lan- 
guage recomme nded by the Attorney Gener: al so that. the law speaks 
if the crimes espionage at sabotage. I think we should tie it right 


down to the definable crimes in the code, rather than talk about 
national defense and national security. 

We have seen in some ins tances where statutes had been enacted 
by Congress which spoke of sensitive agencies, national security, and 
national de fense, wi hich have been by Executive order extended to 
every agency in the Government—to every one. That has happened, 

nd we think we should not permit that to happen in the case of 
Viretapping. 

Mr. Keating. You would certainly extend it also to the crime of 

treason ¢ 
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Mr. Guntruer. Yes, I think that would be included in the espionage 
or sabotage. 

Mr. Keating. Seditious conspiracy is spoken of in H. R. 477. 

Mr. Gunrner. I think that the code now a ol in detail the 
acts and intent involved in the crimes of espionage and sabotage. 

Mr. Keatinc. Mr. Crumpacker, did you have any questions ? 

Mr. Crumpacker. Yes. At the bottom of page 2 and the top of 
page 3 of your statement here I find this sentence: 

By expressly permitting use of wiretap evidence in court in the case of certain 
crimes, the proposed bill would have the effect of legalizing the wiretap itself 
in all instances. 

Mr. Gunrurr. Yes, si 

Mr. Crumpacker. | have difficulty in following that statement, in- 
asmuch as the bill expressly — the occasions when the w iretapping 
may be done to the express crimes and under express authorization by a 
Federal district judge. I do not see how you arrive at this conclusion 
that the bill would have the e lect of legalizing the wiretap itself in all 
lmstances. 

Mr. Guntuer. Congressman, we are somewhat concerned about the 
language in the Attorney General’s proposal where he says, “Informa- 
tion heretofore or hereafter obtained amends section 606 of the Com 
munications Act.” ‘Therefore it would seem to us, if it applied to 
evidence heretofore obtained, it would be a retroactive approval of the 
wire 1 which he made illegally. We do not want to go into the ques- 
tion of whether this evidence should be usable, but if it would seem to 
imply that if you accept our premise that wiretapping under the 
seco nd Nardone case 18 illeg: al, if the Attor ney General is now permit- 
ting tapping wires, we would contend that is illegal and this would 
legalize what he has done in the past. 

We are afraid that it might be construed that way; therefore our 
statement reads, “Probably be deemed to amend the Communications 
Act to give legislative approval toall wiretapping.” If that is not the 
case and if you would make that clear in your bill and in the report, 
then that would meet our feat 

Mr. Crumpacker. Then in this sentence where you refer to a pro- 
posed bill, you are not referring to any of these bills that have been 
introduced, but what you assume the Attorney General is proposing to 
have introduced ¢ 

Mr. Guntuer. We quote here the proposal of the Attorney General 
and that is what we are referring to. Maybe the Attorney General’s 
language does not do that. As we say, “First, it would probably be 
deemed to amend the Communications Act of 1934, and so forth,” and 
we put the probability in there because we are not certain exactly what 
the courts might do with the language We want you people and the 
committee to think and try to get langu ige to make certain that this 
legislation does not legalize all wiretapping. That is why we ask No. 
3 as one of our requests, that taps under all circumstances be expressly 
prohibited and criminal penalties for violation of this prohibition 
made explicit. 

Mr. Crumpacker. Of course the Attorney General in his language 
specifically limits it to “investigations to detect or prevent any inter 
ference with or endanger any pk ins or attempts to interfere with or 
endanger the national security or defense.” In other words, the At- 
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torney General does not propose to legalize wiretaping in all instances. 
Mr. Gunruer. If that is the purpose of the Attorney General, and 
the taps were to have prior approval by the judges, then we would be 
in agreement with him. The Attorney General proposed language 
for a bill, and in his letter talked about the use of the evidence ri ather 
than the use of the wiretaps. We would rather put the emphasis on the 
use of the evidence, yes, when crimes of espionage and sabotage are 
nvolved; but no legal wiretapping under other circumstances. 
Mr. Kearine. Thank you, Mr. Gunther. Mr. Irving Ferman of the 
American Civil Liberties Union. We will be glad to hear you, Mr. 


rerinan. 


STATEMENT OF IRVING FERMAN, AMERICAN CIVIL LIBERTIES 
UNION 


Mr. Ferman. My name is Irving Ferman. I speak on behalf of the 
American Civil Liberties Union as director of its Washington, D. C., 
office. The union is a private, nonpartisan organization interested in 
promotion of the Bill of Rights. Accordingly, it has interested itself 
over 30 years in the protection of civil liberties of our citizens. 

It is vitally concerned with the subject matter of wiretapping as a 
civil-liberty matter of the utmost importance. The union basically 
is in agreement with the dissenters in Homestead v. United States and 
their feeling that wiretapping should be barred by the purview of the 
fourth and fifth amendments of the Constitution, which afford the 
citizen protection against an infringement of his privacy by Govern- 
ment compulsion. However, we are keenly aware of the necessity for 
an evaluation of this whole problem in view of the present threat to 
our internal security by subversive groups. If indeed legislation is 
enacted to permit wiretap ping, it is all the more essential that appro- 
priate safeguards be enacted as well. 

We therefore suggest that, should Congress disagree with our con- 
tention that all wiretapping should continue to be outlawed and ac- 
tually legislate wiretapping, all of the following safeguards be adopted. 

(1) All wiretapping should be prohibited except by Federal officials 
in cases involving treason, sabotage, espionage, and kidnaping, or 
threats of kidnaping. In the latter type of cases parents’ wires should 
be tap pe “l only with their prior conse nt. 

(2) The authority to grant permission for wiretapping should be 
vested in one Federal judge assigned by Justices of the Supreme Court 
for 10-year periods for each district. 

(3) Only the Attorney General should be allowed to ap ply directly 
to the court for permit to tap a wire. Requests for permission would 
be channeled through him. 

(4) A court would not authorize a wiretap except upon sworn state- 
ment of fact demonstrating reasonable basis for oe of actual, as 
opposed to potential, treason, sabotage, espionage, or kidnaping. 

(5) An application would include ‘the name of tis suspect and the 
subscriber and the number of people who use the line. 

(6) Complete records of all applications and approvals would be 
kept. 

(7) Only recordings, sealed and preserved in a central place, could 
be used in evidence. If they were so employed, all recordings made in 
connection with an investigation would have to be made available to 


ee 
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the defendant at Government expense. Irrelevant material that might 
injure innocent outsiders could be excised upon agreement between 
Government and defendant. Recordings could be destroyed only on 
court order. 

(8) Taps would be authorized for a maximum of 90 days, with a 
90-day renewal permitted by a judge if he found such action desirable. 

(9) The press and public would be informed by monthly and annual 
reports of the number of taps sought for each type of case; the number 
granted; and the number resulting in prosecution or conviction and 
other pertinent data. 

(10) Strict penalties would be provided for any persons who tapped 
a wire illegally, and each year a Federal grand jury would be convened 
Lo ee whether the law had been violated. 

The present eed isions of the law should remain in effect so as 
to p srohibi any nauthorized ti ip ping or disclosure of information 
obtained by tap sina whether authorized or unauthorized. 

We believe in rs suggested safeguards against Wiretapping in a 
statement made by J. Edgar Hoover in 1941, in which he said: 

I have always been and am now opposed to uncontrolled and unrestrained wire- 
tapping by law-enforcement officers. Moreover, I have always been and am now 
opposed to the use of wiretapping as an investigative function except in connection 
with investigations of crimes of the most serious character, such, for example, as 
offenses endangering the safety of the Nation or the lives of human beings. I 
also feel that world developments of the past year or more and the changed con- 
ditions resulting therefrom have increased the gravity from the standpoint of 
national safety of such offenses as espionage and sabotage. 

In other words, my view is that wiretapping should not be permitted except 
as to such crimes as I have described, and even then in such limited group of 
cases only under strict supervision of higher authority exercised separately in 
respect to each specific instance. In the group of cases I have in mind such as 
espionage, sabotage, kidnaping, and extortion, wiretapping as an investigative 
function is of considerable importance. 

Applying these recommended safeguards, we would like to comment 
on existing legislation being considered by this committee. The first 

H. R. 4¢7—and which, I might say, the union, of all the legislation 
which has been proposed In this field, feels the most kindly to— with 
this one caveat—— 

Mr. Keating. Thank you for those kind remarks. 

Mr. Ferman. We feel that the language in this bill dealing with 
the authorization of wiretapping is somewhat vague. I would like 
to quote from the language dealing with the specific crimes which 
could be used as a basis for the granting of court order: 

In the conduct of investigations to ascertain, prevent, or frustrate any inter 
ference or any attempts at plans for interference with national security and 
defense by treason, sabotage, espionage, seditious conspiracy, violation of neu- 
trality laws and violation of the act requiring the registration of agents of for- 
eign principals, violations of the act requiring the registration of organizations 
earrving on certain activities within the United States, is much too vague and 
broad, and thus is liable to make the practice abusive of our fundamental rights. 

We believe, I repeat, that permissive wiretapping should be confined 
to sworn statements of fact demonstrating reasonable basis for belief 
of actual, as opposed to potential, treason, sabotage, or kidnaping. 

Mr. Keatrna. I assume it would be inherent in the idea of getting a 
court order that the court would have to be convinced by sworn state- 
ments about the reasonable basis for belief that such a crime had been 
committed. Do you think that applies to too many offenses? 


39119—53 ° 








62 WIRETAPPING FOR NATIONAL SECURITY 


Mr. Ferman. Yes. I would not say that it applies to too many 
offenses as much as I would say it applies to too many situations with 
respect to the offenses. That is, situations in whic h there might be 
reason for belief that a potential crime might val committed ¢ as opposed 
to an actual crime with reference to these partic uls ar offenses. 

Mr. Kearinc. Of course you are in a position, when you are investi- 
gating, where you may not know for sure whether a crime has been 
committed or not. 

Mr. Ferman. That is true, Mr. Chairman. 

Mr. Ky ATING. You may hot have the goods on someone who is Sus- 
pected as a security risk. You may be seeking to get the information 
upon which to pin a prosecution. I think before a court granted the 


night to inte rcept communications, th e court must have a sworn dem- 
onstration to it of a reasonable aires for belief 


l 


that there has actually 
acs danaies ain choles aidaaaiteed. 

Mr. Ferman. No; that there is contemplated an actual commission 
of crime. It is a question of degree, of course. But the situation in 
which we would be opposed to the granting of a court order is mere 
suspicion that a group of people are of such disposition politically 
that they might be suspected of committing a crime involving esplo- 
nace, We would be opposed to granting an order in such a Case. 
However, we would approve within the framework of our thinking the 
eranting of a court order in which there is reasonable basis for believ- 
ing that these suspects are actually contemplating a crime. It is a 
que stion of degree. 

Mr. Keating. You do extend it to kidnaping. That is not included 
in H. R. 477, and that is one of our problems, whether to extend it 
beyond crimes involving national security. Do you feel it should be 

nded ¢ 

Mr. Ferman. Yes; that is the position that the union has taken. 

Mr. Keating. I certainly think that is a despicable crime and one 
of the most. horrible that can be committed. The question is, however, 
if you extend it to kidnaping, should you extend it to murder or other 


{ 

Mr. Ferman. I hate to be put in a position to be less of a civil liber- 

tarian than ere in. 
Mr. Keatinc. That is our problem. I think the committee is con- 

scious of the fact tha it this 1s a sensitive area in which to proceed, and 

there seems to be a quite general feeling among all groups that some- 


thing should be done in the field of national security. It is just a 
question of whether, while we are at it, we should go further and cover 
other crimes. Yesterday I was approached on the question of includ- 
ing narcotics violations. Of course, again, particularly the selling 
of narcotics to minors, arouses as much anger and resentment in a 
decent citizen’s mind as any other. But if we extend this to all crimes, 
we are going to be in hot water as a practical matter in getting any 
legislation. 

Mr, Ferman. The reason for our including kidnaping, I suppose, 
is this, that other crimes—other than crimes dealing with our national 
security—lend themselves more to the normal investigative process 
which precludes the use of wiretapping. But the commission of a 
crime involving kidnaping, the swiftness with which action has to be 
taken, does not permit the orderly process of the investigative function 
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as much as other crimes do. Therefore we feel that wiretapping 
should be permissive. 
Mr. Keatinea. Proceed. 

Mr. Ferman. I would like to comment on H. R. 5419. We are 
opposed to the propos al that the a ney General be judge of whether 
wiretapping should be permitted in a given situation. In support of 
this pos! tion we woul 1 very mue Fy li ke to quote from Representative 
Francis Walter, who said in 1941: 

Now it seems to me that if legislation of this sort must be enacted, that we 
have a very well-established method of inquiring into the privacy of an individual's 
affairs, namely, through a search warrant; and it seems to me that this bill 


which at that time was H. R. 2266— 











can be amended so as to compel whatever investigative officer feels acts 
of sabotage are being committed about to be committed to appear an 
agent other than the one to whom he is answerable. If you please, it certainly 
seems to me that this is another step toward the abandonment of our fundamental 
theory of a separation of the powers in our Government If an ag : required 
to appear before a United States judge or a United States com! mer, there 


will be two advantages. First and foremost is the preservation of our funda 
mental theory of separation of powers: and, secondly, it is not probable that 
every case of sabotage or suspected sabotage is going to be committed in the 
District of Columbia 

If the act complained of is being committed in any one of fl 
going to be difficult for the investigator to come back to Washington and secure 


this permit and then go back and tap the wire. However, if the authority is 





given to the Federal courts, then the agent will have to appear before the 
authority, the commissioner or the judge, and then in my judgment he ought to 
be compelled to do this. He ought to be compelled to make out a case of probable 
cause, because certainly the tapping of a telephone wire is just as much an 


invasion of the privacy of a citizen as is a search of a home of a citizen, and it 
would seem to me that if the agent is required to make out a case of probable 
cause and then secure a permit, which would be in the nature of a search warrant, 
then there could be an inquiry made at the time of the trial if evidence were 
secured in that manner as to the sufficiency of the evidence introduced at the 
time the permit and the nature of the search warrant were secured. 

We would like t urge your committee to make a complete and full 
investigation into all facts relating to wiretapping, which you are 
doing. However, this lhvestigation, we submit, should encon een a 
study of the mechanical methods of wiret ipping, its ope ration in rel 

. o>. ¥y ! ' ] 
tion to decided cases, and in terms of the alre acy existin io uses of wire 
tap ping by the various governmental agencies We respect fully 
submit to this committee that an investi pe should include more 
than testing of personal opinions and the pros and cons on the true 


too pre sumption is in 


wisdom of w iretapping. hope lam not being 
making that suggestion. 

Mr. Keatrinc. We are glad to have your views, Mr. Ferman, in that 

regard. A congressional committee is always confronted with a 

ing to stop from continuing investigations 

length. Wedo have atime limit involved. 


problem of where they are or 
on most any subject at creat 
Mr. ¢ rumpacker ? 

Mr. Crumpracker. No questions. 

Mr. Kearina. Mr. Fine? 

Mr. Fine. I just want to make sure of one thing. Your position 
is you are against wiretapping. But you are willing, so far as 
obtaining a permit, to include espionage, forgetting kidnapi ng for 
the moment. Is that correct? 

Mr. Ferman. Yes. 


in 
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Mr. Frxe. But then, you see, that is where I do not understand 
your po ition. In t] e case of espionage, itisa question of degree as to 
just when wire tapping should be p rmitted. In the cases where it 
was a reasonable certainty that a crime is to be committed and not mere 
suspicion. Is that your po t1ol 

Mr. Ferman. Yes. 

Mr. Five. Are vou really making it difficult, then, for the 
Attorney General? Is it not almost impossible to get a wiretapping 


Mr. Ferman. I do not think so, because I think one has to assume, 


and one could assume, that other investigative methods are open to 
f° 


omcers 


I e Wy il E 
\ x. They would to be all divulged. 


polic 
r. Ir 
Mr. Ferman. No, not necessarily. 
Fin 
] 


Mr. 
from the court. 

Mr. Ferman. The contents of the order will never have to be 
divulged. 

Mr. Fixe. The Attorney General would have to tell the court 
in a sworn statement that these are the facts; we have discovered 
these facts through other sources. 

Mr. Ferman. That. as I understand it—— 

Mr. Fixe. Unless the Attorney General had those facts, he could 
not get the order. 

Mr. Ferman. The order is made ex parte in private chambers and 
kept under lock and key. 

Mr. Fine. That is one of the problems. 

Mr. Ferman. I think the experience in New York State, where we 
do have such a procedure, has worked to the extent the committee 
could take notice of the procedure. I do not know what the figures 
are, but last year extraordinarily large numbers of orders were granted 
in New York State and privacy was maint uined, and secrecy. 

Mr. Fine. As I see it now, if you are going to extend it to espionage 
eases, | do not think you ought to tie the hands of the Attorney 
General to the point where he has to prove his case up to a certain 
point in order to vet the order. 

Mr. Ferman. We feel the interest in maintaining privacy of 
American citizens— — ; 

Mr. Fine. That is different, now. You are either against it or 
you are for it. If you are against it, you are against it for all pur- 
poses. If you are for it in a limited purpose, you have to leave the 


y 
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door open sufficiently for the Attorney General to walk in. 

Mr. Ferman. I think that a court order based upon a reasonable 
belie: that an actual crime is going to be committed will leave suffi- 
cient latitude with the police officers or investigative officers to be able 
to cope with the situation, keeping in mind that wiretapping is not 
the only investigative device available; that a good police officer could 
get the facts very, very often without wiretapping, which is the prob- 
lem that we always have in our feelings with respect to wiretapping, 
not to make our investigative officers lax because of the ease with 
which wiretapping could be committed. 

Mr. Keatrne. Thank you, Mr. Ferman. We have with us our 
former colleague, Mr. Biemiller of Wisconsin. Mr. Biemiller is repre- 
senting the American Federation of Labor. We will be glad to 
hear you. - 


E. | hey wo ild have to be div ulged in order to get the order 
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STATEMENT OF ANDREW J. BIEMILLER, MEMBER, NATIONAL 
LEGISLATIVE COMMITTEE, AMERICAN FEDERATION OF LABOR 


Mr. Bremuuier. Thank you, Mr. Chairman. Mr. Chairman and 
members of the committee: My name is Andrew J. Biemiller. Iama 
member of the national legislative committee of the American Federa- 
tion of Labor. We appreciate the opportunity to present our views 
on the wiretapping bills now pending before this committee. 

I request permission to include in the record with my testimony a 
brief prepared by our attorneys analyzing the various bills before the 
committee. This brief makes certain suggestions which we trust will 
be helpful to the committee in its deliberations. 

Mr. Keatrine. Do you have that with you ? 

Mr. Bremiuier. Yes, I have it with me. 

Mr. Kearine. It will be made a part of the record. It is not too 
long, is it ¢ 

Mr. Bremttier. About four pages. 

Mr. Kratrinc. We will be happy to make that a part of the record. 

Mr. Bremitier. This statement makes certain suggestions which we 
trust will be helpful to the committee. 

(The statement is as follows:) 


ANALYSIS OF HOUSE BILLS ON WIRETAPPING 
(H. R. 477, 3552, 408 anno 5149) 


1. H. R. 477, introduced by Representative Keating on January 3, 1953, permits 
wiretapping and use of information thus obtained in certain criminal and civil 
proceedings. Specifically, it authorizes the FBI and the Chiefs of Intelligence 
of the Army, Navy, and Air Force, under rules and regulations to be prescribed 
by the Attorney General, to wiretap or intercept or acquire telegrams, radiograms 
or otuer communications without regard to the limitations contained in section 
605 of the Communications Act of 1934. Wiretapping or the acquiring of suc! 
information is permitted only in attempts to prevent interference with the na- 
tional security and defense by treason, sabotage, espionage, seditious conspiracy, 
Violations of neutrality laws, or violations of foreign agent or organization regis- 
tration laws, “or in any other manner.” Any information thus obtained is 
admissible in criminal or civil proceedings involving violations of any of the 
foregoing laws in which the United States Government isa party. It is necessary, 
however, for such agencies to obtain a permit from a Federal district court 
judge to acquire or intercept such information upon a showing that there is 
reasonable cause to believe that the communications to be intercepted may con- 
tain information which would assist in the conduct of investigations of violations 
of such laws. It is specifically provided that no person shall divulge, publish 
or use any information thus intercepted for purposes other than assisting in 
investigation of alleged violations of such laws or in connection with trials for 
violations of such laws. It is further required that no person shall fail to 
disclose or surrender any such information in his possession or under his control 
except to an authorized Government agent. Violation of these requirements is 
punishable as a felony. 

II. H. R. 3552, introduced by Representative Walter on February 26, 1953, is, 
tor all practical purposes, identical with H. R. 477. 

III. H. R. 408, introduced by Representative Celler on January 3, 1953, is similar 
in substance to the foregoing two bills, with the following important exceptions: 

1. The information can be intercepted in investigations involving the “safety 
of human life,” as well as in investigations involving the national security or 
defense, and there is also included investigations of violations of the Atomic 
Energy Act of 1946. 

2. Any information so obtained is admissible only in criminal proceedings and 
not also in civil proceedings as under the above two bills. 

3. There is no necessity for the FBI or the Chiefs of Military Intelligence to 
obtain a court order prior to the intercepting of any such information; all that is 
required is the approval of the Attorney General. 
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4. This bill contains an additional section which specifically prohibits any 
er than those authorized under the act from intercepting any such 


IV. H. R. 5149, introduced by Representative Reed on May 12, 1953, provides 
sim hat information obtained by the FBI, upon express approval of the 
Attorney General, in the course of any investigation involving the national secu- 


ceedings in Federal 


or aderenuse, Shail De AGCMISSIV/Ie 1 t ce crimina 





While important protections a; t f-incrimination and important rights 





( priva y be abridged by the S in questio nevertheless it would seem 
tha onsiderations f natio! ( | override objections on these 
( g as wiretapping and rcept f communications are strictly 
als nd «le se and other adequate safeguards concern- 

ing the acquiring or use of inforn on b h methods are provided for. H.R 
107, al syo2 would appear generally to so limit the power of wiretapping and 
terce) tio However, there at evera firmities in the bill which require 

( hefo ild be table I he first place, while the 
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Another weakne i ‘ rest hrased tl requires any per- 
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horized Government agents on reques Chis wou see to encourage private 
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make it clear that the or pers who can lawfully wiretap are duly au- 


I : in this respe the b d contair provision similar to section 6 
‘ H. R. 408 which wou specil 0 t, under ¢1 a VY, any per 
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ourt orde nstitute t wiretapping or other methods of com- 


H. R. 5 y Is t ble be st do ot contain the eguards that are 


Mr. Bremau The labor movement has long resisted any abridg- 
ent of e col tutional ena tir iwainst self-incrimination. 
However, we recoen! ( mpell y reasons of 1 itional security, in the 
present world flict th co unism, ich makes it desirable to 
permit Vv iretapping by author ed (,overnment agents in cases in- 
utilization of such ev idence in court 
actions. Such wireta} ping should be properly safeguarded by re- 
quiring 
However, we further believe that, if the committee is going to take 
up wiretapping legis] ition at t til 1e, thorough and proper consid- 
eration should be given to incorporating provisions in any bill that is 
reporte 1 which will provide stiff penalties for wiretapping by private 
individuals. It is desirable that this obnoxious practice which has 
ecol very widespread recent years be eliminated, We condemn 


] ® ) 
volving espionage and permit the 


ng a court order in each instance. 
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private wiretapping as violative of our most cherished American rights 
and traditions and believe every possible effort should be made to sup- 
press it completely. We are confident this committee will concur in 
our views. 

As I stated, Mr. Chairman, there is this statement by our attorneys 
that I think is at your disposal. I do not believe there is any point 
in belaboring the point at this stage of the procedings. 

Mr. Keratinae. That has been made a part of the record. Your 
conclusion seems to be, appearing on page 38, you object to H. R. 408 
and 5149; and while you have suggestions for certain modifications, 
H. R. 477 and 3552 con.e closest to meeting your position. 

Mr. Bremiutier. That is correct. 

Mr. Keating. Mr. Willis, do you have any questions ¢ 

Mr. Wiis. No. 

Mr. Keatine. Mr. Crumpacker ¢ 

Mr. Crumpacker. No. 

Mr. Keating. Thank you very much. We will take these sugges- 
tions under consideration and we will carefully go over the legal sug- 
vestions made by your attorneys. We will now here from Mr. David 


Whatley. 
STATEMENT OF DAVID WHATLEY, BETHESDA, MD. 


Mr. Wuatiey. Thank you, Mr. Chairman. I am grateful for the 
opportunity of securing a few minutes of the committee’s attention, 
particularly since I represent no organization and am a rather ob- 
scure attorney. But this is a subject that is extremely interesting to 
me. Ll have been interested 1n Giving more attention to investigative 
activities in the country and protection against so-called sabotage. 
Bacteriological warfare has been my major concern for a number of 
years. 

I hould therefore 
which would strengthen the hands of the Attorney General in this 


] 


whole field. I should hope that it will not be confined to espionage 


] 


like to appeal to the committee to see} language 


and sabotage matters, but would COVvVel all Ie le] i} law s. law entor e- 
ment of whatever nature. I think the protection of the life of the 
President, Inciting to rioting, sel]i gy harcotics to minors, and many 
other Federal crimes are as serious as kidnapping. I suggest to you 
that the proper investigation of the possible violation of many of these 
crimes might very well lead to evidence which would uncover sub- 
versive plots. I think that there has been too little attention paid 
to the connection between poss ble subversive plots and the veneral 
criminal element within the country. In the case of any substantial 
danger to the count ry, | believe that criminals would be employed Oh a 
large scale. 

I think ail of the bills are deficient, particularly by oversight, of 
the possil ility that evidence hereafter secured by State and local law- 
enforces ment oflic ials is not permitted to be used in evidence, | Sug- 
gest that many instances might be uncovered by State and local law- 
enforcement agencies investigating their own State crimes which un- 
expectedly might lead to evidence of the commission of Federal crimes 
or of the more serious matters of espionage and sabotage: that the 
bill should be amended to permit the use of that evidence without 
the necessity of thereafter going to the Attorney General or to the 
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courts and securing permission for an additional wiretap, since it 
would be very improbable, I would t tink. that the evidence could be 


secured at a latter time. 


Che criminal might verv well have ascertained that his wire would 
thereafter be tapped onee he had been under Investigation by the 
State and local law-enforcement officials. 


I th : there should be a central control by the Departinent of 
Justice over the military investigative agencies, but I do not believe 
that there should be requ red individual permission for each indi- 
vidual w retap. I think it has been adequately testified already that 
the requ rements in one oT the bills for the securing ot permission 
from an individual Federal judge might lead to a disclosure of the 
fact that the wire 1s being tapped. I believe that our present At 
‘ral. or even the distineuished Director of the FBI, could 
| to make adequate regulations and exercise adequate 
supervision over the whole system without requiring individual ap 
lic ations tor mdi idual W retapping. I believe the Congress through 
its Internal Security and Un-American Activities Committees, if not 


also this subcommittee, could make a continuing study of the observ 


torney Gene 


be entrustec 


mnce and adm istration of the bills so that there would be no abuses. 
I think that it is not the intention of any Federal investigative agency 
to go in for indiscriminate, all-out wiretapping of everyone's tele 
phone, 

i. however. fee] that t] ere should be more importance attached to 
the entry of this evidence into a court proceeding rather than into 
the prohibition of wiretapping itself. I would propose, in other 
words, that the Attorney General or the Director of the FBI and 
the other Federal investigative agencies be given almost carte blanche, 
with adequate supervision by the congressional committees, as to In- 
vestigation of any kind of crime by wiretapping or other listening 
devices, I think that those words should be included in the bills. 
But that the recordings should be very closely controlled, be kept 

a central location under lock and kev and be div ulged in only that 
part which would be pertinent and germane to the criminal prosecu 


i 
tion at the time that it is sought to be introduced into evidence before 


I think the same safeguards should apply to grand-jury proceed- 
igs. ‘That has not been mentioned, but I think that the suspects 
ould have an opportunity to refute any implications or evidence 
lat may have been gathered, even in the orand jury proceedings as 
well as in Federal eriminal court. 

Mr. Witiis. At what point would the refutation come? I do not 
know that I follow you there. 

Mr. Wnatiry. I would propose that he have notice that the record- 
Ings were to be offered to the erand jury or to the court, and that 
he have an opportunity to hear the recordings or his attorney have 
an opportunity to refute it before it is offered as evidence. ; 

Mr. Wits. That is very interesting. You are engaged in the 
practice of law, I take it? j 

Mr. Wuattey. Yes, sir. 

Mr. Wriuts. Here in Washington ? 

Mr. Wnatiey. Yes, sir. 

Mr. Wiiuts. This bill would make admissible in evidence the record- 
ings of the wiretapping, and, of course, there must be some point in 


TD 
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the chain of events or during the trial that would present very, very 
difficult situations. I imagine you would have to retire the jury in 
most cases. 

Mr. Wnattey. I would hope so. 

Mr. Wits. Suppose that recording contains a confession, contains 
incriminating evidence. Could this bill override the Constitution 
in that regard ? 

Mr. Wuattey. I think it would not under a strict interpretation 
of the constitutional laneuage. 

Mr. Wiiuts. Would not the mechanics of it be that somehow the 
jury would be retired and the record pl ived in er to cive the de- 


fe nse couns sel al Lop portunity to object / 4 Bec: use if is ] ist like forcing 
him to take the stand if there were certain in ieedecaans statement 
by him that would otherwise be inadmissible in evidence. How would 


that work? 

Mr. Wuattey. I would hope that the bill would set out the pro- 
cedure so that any prosecutor who sought to introduce these record- 
1. in evidence, either before any gre and jury or in open court, it 
should be done in the presence of the counsel of the defendant and 
in closed session, without the jury present or any of the public present. 
A record could be kept for the court in case of appe: al: but that record, 
[ think, should not be made ] yublie. 

Mr. Wiiuts. That would ae be the usual thing. You have that 
situation in many criminal trials where a confession is sought to be 
introduced in evidence. The jury is retired and the public is right 
there. 

Mr. Wuattey. I think the public should not be there. 

Mr. Wits. They usually say, “I did not beat him; I did not coerce 
him, or I did not promise him.” Usually the judge hears the whole 
story outside the presence of the jury and he rules whether to let that 
go to the jury or not, or it is barred because it is not a voluntary 
confession. 

Mr. Wuattey. I understand that is the usual practice, for the jury 
to be retired but not the public. I think in the case of wiretapping 
containing confidential matters of competence that may or may not 
be admissible in evidence, the jury and the public should be barred 
before the matter is introduced as evidence. Then in the judge’s dis- 
cretion, I think the public should be barred even when it is introduced 
in evidence before the jury in some cases, but that would not neces- 
sarily have to be written into the bill. 

Mr. Wits. In that respect you would be more cautious than in the 
normal run of cases involving voluntary or involuntary confessions? 

Mr. Wuattey. Yes, sir. And in the remotest possibility that the 
recording did contain an actual confession, I do not believe it would 
violate the strict interpretation of the constitutional prohibition 
against self-incrimination. 

Mr. Wiis. If what ? 

Mr. Wuattey. If the recording should by chance contain an actual 
confession of the commission of the crime. I think it could be intro 
duced in evidence over the objection of the defendant and it would be 
constitutional under the provision—— 

Mr. Wuuts. That was my next point. Would that be constitu. 
tional ? 
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Mr. Kearinc. It would be in the nature of an admission against 
nterests, I ippose. I believe the constitutional prohibition as to 


elf-incrimination was to the effect that a witness could not be com- 
pelled to give evidence . formal proceeding against himself, but 
if he had made a statement to Mr. X openly that “I committed mur- 
ler t | be shown in evidences 


Mii Winurs. Ye . inder normal rules. I suppose those rules of 


Mr. Wua LEY I sae ‘thens. Mr. Chairman, also that the bill 


reporters bv the con mittee Wo ld place strict control and prohibition 
aca t wiretapping by private citizens. 
Mr. Wituis. At this point iy I ask another question. We were 
ssing what usually happens in a criminal case, distinguishing 
between forcing a man to take the stand before the jury and com- 
pel om | ntot tity. wa Sst thie admissible e\ dence of a volun- 
tary adn S1O wainst nterest off the st ind, which is admissible. 
Now, a constitutional question this case is this: Would the tapping 
of the wire constitute con ng him involuntarily to testify against 
himself? Are thers y decided court opinions on that subject ? 
Mr. Wrattrey. I am so to Imit I have not studied the consti- 
tional aspects in det on that, but I simply believe that a reading 
f { phrase of the Constitution covering that, it 1s quite evident 
appli tO acual testime \ nirts and not other evidence. In 
controlling and prohibiting wiretapping of private citizens, I hope 
the committee might find some manner such as the reculation and 
wiretapping equipment by requiring a Federal license for 
e purchase of such equipment and prohibiting any purchaser from 
transferring it to any other person or even letting it out of his control 
withy t the pl or consent of the Ke leral Government. 


Mr. Kratrinc. We do not want to set up some new Federal agency 
Mr. Wuattey. I 1 k the FBI could very well do that with very 


1 does ot want to 

‘y do not want to. but I hope vou 
i ] l ‘ 

|. It is bevond the scope of the bills, 


Mr. Keating. I think that will probably be a matter for the Inter- 
tate and Foreion Commerce Committee. 
\. Ho LEY May I 1 { aa again one other word, that I agree 
ith the Attorney General’s position that this should be made retroac- 
[ agree with the statement of the Assistant Attorney General 
whe ‘ LVS that making possible prosecutio} n certain cases where 
ndictment has been undertaken because evidence was obtained by 
wiretapping heretofore. He states that this does not offend the 


prohibition aga Cex post Tact laws for the test as to whether a 
tatute 1s ex post Tacto not whether it changes the rules of evidence, 


but whether it authorizes a conviction upon less proof in amount or 
decree than was 1 quired when the crime was committed. 

I cannot understand any ob) ction to that. I] would hope also that 
an additional amendment could be added which may not be strictlv 
germane, but would repeal outright the statute of limitations against 
crimes involving national security generally. 
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Mr. Krarine. Thank you. 

Mr. Wuat ey. I am very grateful for your time, sir. 

Mr. Keatina. Mr. Miles F. McDonald. We are happy to have 
you here and we appreciate your assistance in this proceeding. Mr. 
Celler said he wanted to be here and introduce you to this committee, 
but I am sure that is not necessary. We are all familiar with your 
activities and we know you are an officer of the Nation: il Assoc} lation 
of Prosecuting Attorneys. 

Mr. McDonatp. I am 7 P resent president. 

Mr. Keatine. We are very happy to have you here to give us what 
help you can with manana to these bills. Do you have a prepared 
statement ¢ 


STATEMENT OF MILES F. McDONALD, DISTRICT ATTORNEY OF 
KINGS COUNTY, BROOKLYN, N. Y. 


Mr. McDonarp. No; I have no prepared statement. I am quite 
prepared to talk on any part of it that you would like me to ts alk about. 

Mr. Krearine. If you will proceed, we are particularly interested, 
and I have no dot bt you wil] cover the way in which the New York 
statute has worked in the State of New Yo rk. 

Mr. McDona.p. The New York statute is contained in section 
813—-A of the Code of Criminal Procedure. It a ides that a judge 


of the supreme court or of the county courts, or of the court of ven 
eral sessions in the city of New York—which is ba county court for 
the county of New York, but it retains its old early American name— 


may issue an order ex parte for the interception of telephone or tele 
graph communications upon an application by either the district 
attorney—which includes his assistants; the attorney general of the 
State—which includes his assistants; or a police officer above the rank 
of sergeant, 

The affidavit of the applicant must recite that a crime has been com- 
mitted and that there is reasonable erounds to believe that evidence 
concerning the perpetrators of the crime or of the commission thereof 
will be obtained by intercepting these particular telephone com- 
munications. 

Mr. Witrs. It speaks only of the past ¢ Has been committed or 
about to be? 

Mr. McDonarp. Has been committed. I think for your pur 
poses—and that is one of the things I was going to discuss—it should 
contain, particularly for anything as important as sabotage and 
treason, a statement to the effect that a crime is about to be committed. 
We proceed t his way. First the affidavit usually contains some evi 
dentiary fact to give the judge a basis for granting it. You cannot 
pe say that a crime has been committed. You must specify what the 

‘rime is. Then you must say what the rel: tionship of the person to 
the crime is, why you suspect him and why you believe that you can 
obtain evidence over th: it wire. 

I brought here a typical affidavit and order. I left it in blank as 
far as the names and the telephone communications are concerned. It 
was one that has been used by me in connection with the murder of 
Arnold Schuster, and this describes why we think we can obtain evi- 
dence concerning the Schuster case by intercepting certain telephone 
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communications. It tells in very brief form the evidence to date that 
would lead us to believe that those communications should be inter- 
cepted. 

Mr. Kratrine. I think it would be well to make that a part of the 
record. This is an affidavit and order which you have actually used 
with the names left blank? 

Mr. McDonatp. That is correct. 


(The order is as follows:) 
Sy ( IK Ss COUNTY 
In the Matter of Intercept Telephone Cor unications Being Transmitted 
ve i —O000) 

John J. Me han, an acting ta f the Police Department of the city of 
Ne York, being now present fore i it appearing from his affidavit sworn 
to e 6th di of ovemlb 1952, that ere are reasonable grounds to believe 
that « el f el be obt ed and the apprehension and arrest of John 
Ma ffected, | I ceptil e communications being transmitted 
over telephone trument he num ) and that the ends of 
justice v he he 26 by ‘ nter« tion of messages t is 

Orn! p that the mn e con sione of the city of New York or his duly 
authorized agents be and they are hereby authorized and e ywered to intercept, 
list« 4 he nd make copies of any and all telephone communications 
made to and from or being t smitted over the telephone instrument bearing 
number ( ’ located at premises ( ), Brooklyn, 
N. Y., and listed in the recor of the New York Telephone Co., under the name 
of | ) Tavern, for the purpose of obtaining information leading to 
the arrest and apprehension of John Mazziotta, and it is furthet 


OrpERED that the police commissioner of the city of New York or his duly 
authorized agents be and they are hereby authorized to cut, break, tap, and make 
connections with any and all wires leading to and from telephone instrument 
bearing number ( ), and to do all things necessary to permit the 
communications being transmitted over the said telephone instrument to be 
intercepted, and it is further 

OrpDERED that this order shall be effective until the lst day of May 1953. 

Dated: Brooklyn, N. Y., November 6, 1952 





Pui_ip M. KLEINFELD, 
Justice of the Supreme Court. 


SUPREME Court: KINGS COUNTY 


In the Matter of Intercepting Telephone Communications Being Transmitted 
Over Telephone 00000 


STATE OF NEw YorkK, 
County of Kings, ss: 

John J. Meenahan, being duly sworn, deposes and says 

That he is an acting captain of the Police Department of the City of New York 
and commanding officer in charge of the Brooklyn west homicide squad. 

That on March 9, 1952, at 9:10 p. m. one Arnold Schuster was shot and killed 
in front of 907 45th Street, in the Borough of Brooklyn, city of New York. That 
depot ent’s detective squad together with others have since been conducting an 
intensive investigation to apprehend the person or persons guilty of the said 
homicide 

That on February 8, 1952, the Danish ship Olaf Maserk was docked at pier 22, 
Brooklyn, N. Y., taking on cargo. Part of the cargo placed in a locker located 
in the No. 8 hatch of the said vessel consisted of .38 caliber Smith-Wesson chief’s 
special revolvers. During the loading of the revolvers 13 were stolen. Each 
revolver was marked with a serial number. It has now been established that 
the murder weapon is 1 of the 13 revolvers stolen. Examination of the long- 
shoremen engaged in the loading of the locker of hatch No. 3 of the vessel led to 
the thieves of the said revolvers and investigation shows same or all of the revol- 
vers Were sold to John Mazziotta by the thieves. The said John Mazziotta has 
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been missing from his home at 1524 West Fifth Street, Brooklyn, N. Y., since the 
early part of April 1952 

It is deponent’s belief that the apprehension of the said John Mazziotta is of 
prime importance in the breaking of the aforesaid case. During the course of 
deponent’s investigation in this matter, deponent has received information from a 


confidential source that John Mazziotta visits the (| ) tavern which is 
located at ( ) in the Borough of Brooklyn. The said cafe is 
owned by one { as 

That the telephone instrument bearing No. ( ) is maintained at the 
( ) tavern at the aforesaid address. It is your deponent’s belief that 
the said telephone instrument is being used by John Mazziotta in conversations 
with ( ) through whom he maintains contact with the underworld and 


by reason thereof there are reasonable grounds to believe that evidence of crime 
may be thus obtained and the apprehension of John Mazziotta may be effected if 
the police commissioner or his duly authorized agents be permitted to intercept 
messages being transmitted over the said telephone instruments. 

WHEREFORE deponent prays for an order permitting the police commissioner 
of the city of New York, or his duly authorized agents of the Police Department 
of the City of New York, to intercept any communications transmitted over the 


telephone instrument bearing the No. ( ), which instrument is located 
at | ), Brooklyn, N. Y., and listed in the records of the New York 
Telephone Co, under the name of ( ) tavern, and permitting the police 


comlnissioner of the city of New York, or his duly authorized representatives to 
cut, break, tap, and make connections with any and all wires leading to and from 
suid telephone instrument. 

Your deponent further requests that the said order be effective up to the 1st 
day of May 1953. 

No previous application has been made for the relief sought herein. 

JOHN J. MEENAHAN 

Sworn to before me this Gth day of November 1952 

FRANK Dt LaLa, 
Notary Public, State of New York 

Mr. Keatinc. We now have with us Congressman Celler, who re 
quested the opportunity to introduce you to the committee. I would 
like to recognize him for that purpose at this time, although we are 
already under way. 

Mr. Cetier. I am sorry I was delayed. I had some long-distance 
calls. I just want to say to the committee I am more than ple ased to 
see my dear friend and the distinguished district attorney of Kings 
County, from whence I come, coming here to give enlightenment on 
this very vexatious subject, and concerning which there are several 
bills, one of my own and one of yours, Mr. Chairman. I would like to 
say that Miles—he is familiarly known as Miles, as we call him—is a 
fighting, fearless, and most efficient district attorne y and one | am sure 
who will receive most respectful attention at the hands of this 
committee. 

I am sure he will be among those who is very expert on the subject 
of running down crooks, malefactors, and those who commit espionage 
and sabotage. He knows the story. Iam sorry I did not hear the fore 
part of his statement. I will remain to hear the rest. We are very 
happy to have you here, Miles. 

Mr. McDona.p. I am delighted to be here, Congressman, and I am 
particularly delighted to appear before a committee of which you are 
a member. We have known each other for a good many years, ‘and we 
are immediate neighbors, living only a block ‘apart. 

The way we proceed, then, is we prepare an order in 5 copies. We 
go to a judge of the supreme court or to the county court. Usually, 
unless the matter is before a grand jury in which we are investigating, 
we go to a justice of the supreme court. The senior judge of the su- 
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preme court in our county usu lly cemgnaees one judge to handle all 


those matters. Usually it | is a jl udge who has been in the field of law 
enforcement so he is most familiar with the type of work. 

We present the affidavit an : a to him. I have an office rule that 
no order for inte reception of leph one communications may be sub- 
mitted by any assistant, nor may any be pre pares | foram mber of the 
pol ce department al d submitted for the poli ce departiient unless I 
have personally examined it and approved it. The judge w ill naturally 
look to see if 1 ly initials are at the place for his sionature, because 
I feel I have a responsibility to the court as well as to myself to make 


certain the court is not asked to sign an order that is not proper. 

Mr. Keatinc. And you do sometimes overrule an overzealous subor- 
dinate who wants to tap wires in a case where you do not think it is 
justified ? 

Mr. McDonaup. That is correct. 


Mr. Cetuer. Is that the practice also in New York County ? 

Mr. McDona.p. I do not think that the district attorney does it. It 

either the chief a: istant or the head of a pai icular department that 
would approve it. But an ordinary as dette ok calane ted in any of 


the offices that I know of to just apply for an order at his own whim. 
P} 
He must get approval for it. 
Mr. Cetiter. Do you apply for these orders addressed to a supreme 


court judge in bulk? Do you get a number of them at one time? 

air. McDonavp. We never have a number. We m ay apply once for 
a nu ae of wires at a particular time in one investigation. Let us 
assume that we are invest wating a bookmak ie shop. Itisina cigar 
store. There m Ly be 4 or 5 pay ph ones in the re. We may apply for 
all of them at once. But there are not a great or of wiretap orders 
used. I think it was found that last year, or ‘ before last, at the 
height of the investigations in my office and Fr a los in’s office, both 
off s combined in a whole yea r only applied for less than LOO wiretap 


orders between the 2 largest prosecuting officers in the East, and in the 
time when we were in the middle of investigations. Wiretapping is 
expensive; wiretapping is cumbersome, and it takes a lot of manpower. 
You only use it where you really have to get evidence in that manner. 
In the ordinary case wiretapping is not used. 

You usually use it at a time when there is a continuing crime, where 
there is a conspiracy, where there is underworld machinery in opera- 
tion. For the ordinary murder case or something like that, you do 
ot use wiretapping unless it is to help apprehend the defendant. 
That is, sometimes you put a wire in his h ome to see if he is calling his 
wife or his family or communicating with them or something like that. 
But in the average case, wiretapping is not used. It isonly used where 
there is a continuing conspiracy, and that is the only time it is really 
successful. 

Ss EI LLER. Do any of the judges sign these orders for wiretapping 

1 blank 

ak Mc Donan. Never. 

Mr. Cetiter. Do you know whether they do outside of Kings County ? 

Mr. McDonaxp. I do not think anyone ever signs an order in blank. 
It would be a direct violation because the judge must satisfy himself 
from the affidavit that there is reasonable grounds to believe that the 
crime has been committeed and that evidence will be obtained. The 
evil, I think, in wiretapping never comes in the legal wiretapping 
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where there is an order. The evil in wiretapping comes where there is 
no order and no one certainly should condone that. ‘That is why one of 
the recommendations I had made to the State legislature was that 
they remove from there the right of a police officer of any rank to 
apply for a wiretap order. The prosecutor nro Ag’ forit. Ithink 
that would greatly limit the abuses to which it can be put, because a 
] oliceman can very well] eet an order fora legit imate tap and tap some 
( ther wire: then when he is caught, he made a mistake, he has tapped 
the wrong wire. I think an adequate protection would be to require 
the district attorney of the county to apply for the tap. 

Mr. Wits. Does the order de sionate the wire to be tapped ¢ 

Mr. McDonaup. Yes. I will tell you the story, if you want. Wego 

th the 4 orders, and we have { signed originals. The judge keeps 
one and he does not file that as a record of the court. He does not go 
to the county clerk or the court clerk. He keeps that in his own 
private papers, so that he has that forever. He gives back to the 
clistrict attorney three duplicate originals. We then go to the tele- 
p! ione company and prese ht one copy to them, and then we ask them 
to give us the pairs. The pairs mean the point where the telephone 
wire that we want to tap comes out into a box where you can get at 
the terminals, and we have to benign what two wires to attach one to 
the other in order to intercept a particular telephone, because there 

e thousands ot W ires. 

ir. Kearine. Does the telephone company get a copy of the affidavit 
or just the order ¢ 

Mr. McDona.p. They just vet the order. 

r. Keating. They have a method of security there, do they 

Mr. McDonaxp. In our investigation in the Gross case it did not 
prove too helpful because one of the stenographe rs who handled that 
in the telephone company had a boy friend who was a policeman who 
was selling the information to Gross, who was 1n turn peddling it to 
other bookmakers at $50 apiece. So you have difficulties with it even 
in that stage. 

Mr. Keatrine. Other than in that instance—— 

Mr. McDonaxp. I have never had any evidence of a leak other than 
that. That has been removed now because the telephone company has 
designated a particular man who is well familiar with our office. We 
do all our dealings W ith him and no one has to know w hy he has applied 
for the pairs, because we cannot operate unless we know the pairs 
from the telephone company. Then after they give us the pairs we 
must go into the neighborhood where the box is and find a suitable 
place in which to sit. 

That is something I would like to come to a little later. We have 
to then make arrangements with some nearby tenant, owner, store- 
keeper, to permit our men to sit in his place of business and lead in 
the wires from the interception and then we sit there usually with 
recording machine, with a machine that also indicates what number 
has been dis led, because you mus st know the phone numbe ar, and you 
take the waves from the di: ling of the phone which records on a tap 
which can be translated into an actual number. 

Mr. Keatine. Do you tell him what you are up to? 

Mr. McDonatw. We have to tell him we are there for a particular 
purpose, what we want to do. That is the weakness in our present 
system. That weakness is largely caused at the present time by the 


4 
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present Federal Communications Act, 605, that you expect to amend. 
During our investigations of the Gross case we made a different 
arrangement. Whenever we tapped a wire we leased a wire from the 
point of interception back to our own ollice, where we had a central 
interception bureau with a switchl oard, recording tables, stenogra- 
phers. That obviated th > necessity for having people in the area. It 
might be remembered that during the Gross case as well I tapped a 
wire in Nassau County, and with i> minutes after my men were on 
the wire my police officers were arrested; but they could not find the 
bookn ikers. althe uah the v had bee} operating for 6 months. But they 
did arrest my men 15 minutes after they were out there for sitting 
on the tap. 

Mr. Keatitne. Arrested them for what? 

Mr. McDonap. Wiretapping. They let — go as soon as I ulti 
mately produced the _—. But if we could lease a wire back to our 


own oflice. vou would obviate the necessity for sitting a tap. It would 
save a great deal of manpower. It would give you a central agency 
where you hear one call coming 1 from one — of the city to another 
part. One man will call up and “Wha ime is it to be?” And 


the other fellow on one le will, fae "oS , ‘loc i”? At some other 


phone a man will say, “Where is it going to be 2” and they will say, 
“At Joe’s place.” If vou an gather it into a central office, you get all 
the information at once. But whet you are in the field, you do not. 
Yet the tel phone company after the Gross case re fused to give us 
further service of that type, saving it would be a violation for 
] 


thel of the Keder il Ce mmunications sohetiend they are not authorized 


DY the act to assist us In any way. While we may tap, they may not 
issist 1 nd that the Federal legislation has preempted the field. So 
oO ands are now tied in that respect. 

A ape ang waterfront area to tap a wire, you are not there 


half aa hour petore ever character in the ne ee od knows that 
you are there. Y ou cannot buy secrecy. Tl ne on ly Wi Ly you can buy 

{ by that. That is one of the things I would recon mend that this 
committee study—an amendment to section 605 to the effect that 

hnerever a sovereion State has cranted permission Lo its law- 
enforcement agents to intercept telephone communications, the com- 
munications companies be permitted to cooperate with them. 

Mr. Keating. Technically, Mr. McDonald, we do not have before 
is an amendment to the Federal Communications Act. This com- 
mittee would not have jurisdiction over that. It would fall within 
the jurisdiction of the Interstate and Foreign Commerce Committee. 

Mr. McDonatp. Your report might show something on it. 

Mr. Keating. That is right, our report would deal with it. 

Mr. McDonatp. I have here a resolution from the National Asso- 
ciation of Prosecutors, adopted 2 years ago, to that effect which I 
would like to leave with you. It also deals with the general proposi- 
tion, I think, of intercepting telephone communications for your 
purposes and urging very strongly that the Federal Bureau of In- 
vestigation and the various Army intelligence services be granted 
that power because we think it is an essential weapon in the fight 
against the underworld and in the fight against treason and saboteurs. 


-—s 
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Mr. Krearinc. We will be glad to make that a part of our record at 
this point. 


Whereas the National Association of County and Prosecuting Attorneys is 
acutely aware of the illegal practices by which the enemies of our country, both 
internal and external, have employed the means of telegraphic and telephonic 
communication ; and 

Whereas the existing Federal laws have in many instances made these means 
of communication weapons which are continuously being used by our enemies 
with impunity and immunity and, at the same time, impose stringent limitations 





on the Federal Bureau of Investigation and other governme l law enforcement 
agencies ; and 
Whereas we firmly believe that the security of our country and the safety 


of its citizens demand that the Federal Bureau of Investigation, the directors 
of military intelligence of the respective armed services be granted the power 
(under proper supervision of the Attorney General of the United States) to 
intercept such communications in cases involving treason, espionage, sabotage, 
and other crimes against the internal security of our Nation: Therefore be it 

Resolved, That the National Association of County and Prosecuting Attorneys, 
in convention duly assembled at Highland Park, Il., on the 11th day of August 
1951, earnestly advise and strenuously urge the Congress of the United States to 
enact the legislation now before it granting such authority to the end that our 
American heritage of personal liberty may be secured from foreign ideologies 
sought to be imposed upon us; and be it further 

Resolved, That the Congress of the United States make an appropriate amend 


ment to the Federal Communications Act to provide that nothing therein con 
tained shall be deemed to be a limitation upon the powers of the law-enforcement 
agencies of the sovereign States to intercept telephonic and telegraphic co 


munications or to employ the services of these respective public utilities in 
furtherance of the performance of their official duties, in accordance with the 
aws of the said several States 

Mr. Wiuuis. Does the New York statute permit wiretapping for all 
types of crimes? 

Mr. McDonatp. As long as a crime has been committed: it must 
have been committed. It does not include an offense, but it does 
include misdemeanors such as gambling, prostitution, and it goes as 
high as murder. 

Mr. Wiiuis. Will you now go through the admission of that record 
in evidence before a jury? Describe that. 

Mr. McDonatp. You call a police officer on the stand or perhaps an 
assistant district attorney, and he will produce the original order. 
You will say, “Are you an assistant district attorney of the county of 
Kings?” “I am.” “Have you an order duly made and entered by 
the Honorable Judge Kleinfeld, of the supreme court?” “Yes.” “I 
ask you to produce it. I offer it in evidence.” That order is the 
original order signed by the judge. “Pursuant to that order did you 
at such-an-such a day go to the New York Telephone Co. and 
did you give them a copy of the order?” “I did.” “Did they advise 
you the pairings of the telephone listed in that order?” “They did.” 
“Then what did you do?” “I went out to a box located at the rear of 
546 South Fourth Street. I located path No. 67 and path No. 42. I 
connected the two together with a wire and connected the telephone 
instrument to it. I then connected that wire not only to my instru- 
ment but to a recording set, and I and my partner sat at that phone 
from 8 o’clock until such-and-such time. I made a recording of all the 
communications and conversations that came over it. Then at 8 
o clock I left and I turned it over to someone else.” 

39119536 
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Then you call the other man so you prove the continuity. 

Mr. Wixuis. Is that a plain record or stenographic notes ¢ 

Mr. McDon ALD. We can do it both Ways. Sometimes we use steno- 
graphic notes and sometimes we use a recording device. It is better 
to use a combination of both, and if you have the recording device, so 
much the better. Recording devices are few and far between, and 
you have to apply them where you can. 

Mr. Wiuus. Going a little bit further, how is it admitted to the 


Mr. McDonatp. Youa k the policeman, “Did y i make a telephone 
transcript of the conversations?” “I did.” “At about 4:20 p.m. on 
uch and such a day did you have a telephone eal] ?” +. Y 05, I d a” 
What was it?” “Well, there was a dial cal 


} 
| 
i 


| gvoing out and the fo 
lowing number was dialed. I received that from tnis tape,’ and he 
produces the tape showing the number that was dialed. “T listened to 
it. It was a female out voice and a female in voice. The female in 


voice | have sub equel thy been able to ide ntify by speaking with the 
defendant A. I talked to her n the district attorn y's office. I had 


] + +! 
tl 


Known her previously, and | how say that the voile | heard Al 


at 
partie ular telephone conversation was the voice of this defendant.” 

Mr. Wiis. Is the jury in all this time ? 

Mr. Me Don ALD. ‘| he j ry hears all this; yes, sIr. 

Mr. Wixuis. Are not the lawyers jumping up with all kinds of 
objections in the meantime / 

Mr. McDona.p. No. 

Mr. Wiuuis. Go on. 

Mr. McDona.p. The they start the questions and answers. “Did 
vou hear this? Will you recite lit ‘* ‘Then the judge frequently Savs, 
“Have you a record of it?” “Yes.” “Show it to counsel for the 
defendant.” He examines it to see whether there is any matter which 
is prejudicial, which is improper. 

Mr. Wits. That is the point I want to reach. 

Mr. McDonaxp. Then if there is, the jury is excused. Counsel con 
fer at the bench; the judge makes his rulings for the record. The 
assistant district attorney is instructed as to what questions he can 
read and what answers he can read and what ones he cannot. 

Mr. Wiuuts. What questions are excludable and under law and 
jurisprudence. Let me ask you the direct question: Have all phases 
of this subject been approved by the courts? By that I mean this. 
You ki ow that confessions to be admissible must be voluntary ; and 
whether voluntary or not, it is tested outside the jury. Has the ques- 
tion been passed on by the courts as to whether or not a conversation 
listened to by a third party would violate the rules as to whether it 
is voluntary, and the rules of hearsay? After all, there is no oppor- 
tunity to cross-examine there. his is a new field for me. 

Mr. McDona.p. I will take it this wav. first on hearsay. If the 
identification is made that the voice is the voice of the defendant, the 
question of hearsay is eliminated. It is the defendant’s own declara- 
tion; it is not a confession. It would be an admission. The same 
rules of law would apply as if anyone else testified as to an admission 
made by the defendant in any course of a proceeding. 

Mr. Wu LIS, ‘I he h rmal rules of ey ident e — 

Mr. McDonaxp. The normal rules of evidence apply in all cases. 
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Mr. Wiis. Has this specific point been passed on, that it is volun- 
tary? In other words, a conversation between the criminal and his 
friend or whoever might be on the other end of the line may be volun 
tary as between those two; but does this snooping in here by a third 
party—and I am using this word in the legal sense—make it 
involuntary ¢ 

Mr. McDonatp. It does not make it involuntary. 

Mr. Wu LIS. That has been pas ed on by the courts, including’ the 
Federal courts ? ; 

Mr. Mi Donan. I am not quite as familiar with the Federal, but I 
would say this, that the question of voluntary comes under the defini 
tion of the word. Did he do it freely ¢ He was not being coerced ? 
It is nota question as to whether or not you intercepted without him 
knowing It. If, when he sald it. he said Iitas a voluntary thing, then 
it is admissible as being voluntary. But if a man stood behind his 
head with a gun at the time he was having the conversation, it would 
ho longer he voluntary. ‘The same rules apply. 

Mr. Winuts. The same rules we are familiar with ? 

Mr. McDona.p. Yes. 

Mr. Wiuuts. And it has been passed on by the New York courts 
anyway that this interception of a third-party device 

Mr. McDonatp. Does not violate any constitutional right of the 
defendant. 

Mr. Keatrine. Mr. Foley, at this point, because this constitutional 
question is important, have you run on to Federal cases holding the 
same way ¢ 

Mr. Fotey. That is right, sir: as recent as about 3 months ago. 

Mr. Me Don ALD. I would Say that Kederal courts, in reviewing cle 
cisions of State cases, have held that it was proper. 

Mr. Winuts. I mean a review of a State court by the Supreme Court. 

Mr. McDonatp. That has been held to be per fectly legal, perfectly 
voluntary. 

Mr. Fine. Did you make that clear, that the intercepting oflicer must 
rect onize the voice and identify the speaker ¢ 

Mr. McDonatp. That is exactly correct. He must. 

Mr. Fine. He must do that ¢ 

Mr. McDona.p. That is right. 

Mr. Wins. That is laying the foundation. 

Mr. McDonaup. That is right. 

Mr. Keating. Having done that, there is no question in your mind 
about the constitutionality of the procedure / 

Mr. McDonaup. No. Our own cases have been passed upon. 

Mr. Kratinc. Have your own cases gone to the Supreme Court? 

Mr. McDona.p. The Supreme Court of the United States; yes. 
There was one very recently, about 3 months ago. 

Mr. Foury. There was 1 in Texas about 3 months ago where the 
same question arose. 

Mr. Fine. You say under the Constitution; do you mean even the 
fifth amendment? 

Mr. McDonaup. That is correct. The only thing that prevents it 
now in the Federal jurisdiction is the Federal Communications Act. 

Mr. Wins. In what way, directly or in’ — Vcély ¢ 
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Mr. McDonatp. It directly prohibits the disclosure of any evidence 
obtained by wiretapping. It does not stop the tapping. It stops the 
disclosure. 

Mr. Fotry. That is the Weiss and Nardone cases. 

Mr. McDona.p. It is the Coplon case as well. 


Mr. Wiuis. Have the court passed upon the necessary safeguards 
of the legislation itself? For instance, the bill by my colleague here 
from New York requires a court order. Has that been passed on as a 
necessal ifev ira te l ike it onstitutional., or would it be constitu 
tional without it ? 

Mr. McDonaup. That has not been passed on. The court cannot 
pass olla bill that it does not have It held that this one was constitu 
tional. I might say in my own opinion that is a necessary part of 


proper interception, that it should not be left to the prosecuting at- 
torney alone to determine when he has a right to tap a wire. 

Mr. Witus. That is very interesting and very important. That is 
what your experience with that law tells you is important ‘ 

Mr. McDona.p. Yes. 

Mr. Winuis. Will you tell us why? We have two versions here. 


‘] wo bills make the court order necessary 5 the others ado not. Why do 


you think the court order is necessary ¢ 

Mr. McDonaup. I think prosecutors, myself included, can be ovet 
zealous: and I think you sometimes get to a pom where you have 
pretty evood suspit ion, but no evidence, and you want to rush in and 
get a wiretap. You think you will solve everythi g with a wiretap 
and vou are inclined to do it: it is a shortcut. It is not an infringe 
ment onal y right, but it is an invasion to a certain extent of a person’s 
privacy. 

I think someone who was disinterested in the success of the prosecu- 


tion ought to be a safeguard that will go in and say, “You have not 
got enough.” One of my earliest experiences with that was in a case 
where we had a murder case and we had a missing witness. The wit- 
ness had been spirited away; I was convinced of that. I went in to 
old Judge Smith, who was a former assistant district attorney and 
a very learned lawyer, and asked him to permit me to tap a wire 
where I thought I could locate this witness. He said, “No, sir; you 
are not going to get evidence of the crime. All you are going to get 
is evidence where this witness is, and that is not provided for in the 
statute.” He would not let me tap the wire. 

Subsequently we did find evidence that would warrant us in making 
that application, and we made it. Luckily, we got the witness in 24 
hours. But the judge is a safeguard. He is a check and a balance 
that prevents you from being too rash. 

Mr. Wiru1s. Is a court order pretty close to a warrant ? 

Mr. McDona.p. It is practically nothing else. 

Mr. Wits. The Constitution, before you enter a home, requires 
just such a device, except that part was in the Constitution. In those 
days we did not have te lephones and we could not talk about that, 
but we did have experience in searching and entering a man’s home. 
The Constitution makes it necessary to get a court order, to get a 
search warrant. Is this not almost entering a man’s home? Do you 
not think this device might make the difference between constitu- 
tionality and unconstitutionality ? 
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Mr. McDona.p. I do not think it makes it constitutional or uncon- 
stitutional, but I do think that it is an appropriate safeguard; and 
I think that the order that we obtain is nothing more nor less than 
another form of a warrant for search and seizure. But I do think 
it is necessary. 

Mr. Kearine. I want to say aie agree with you on that. 
It seems to me it does give an added safeguard of a disinterested 
person, which, while pe hanes not necessary to the cons stitutionality 
of the legislation, is highly desirable. 

Mr. Fotey. In your experience, Mr. McDonald, have you ever had 
occasion in laying a foundation for the ee of this evidence 
for al ivbody to try to question the validity of the court order ¢ 


Mr. McDonarp. No. 

Mr. Fotry. Therefore, under the system in New York, you merely 
put the order in and that satisfies the court as to the reasonable 
vrounds: there is no collateral attack on it ? 

Mr. McDona.p. No. The only attack is usually on the identifica 
tion of the voices. 

Mr. Forry. You, being a former Federal district attorney, know 
hat in these security cases there is the big question of how far you 

‘an go in showing your “re and ina courtroom. Under the bill that the 
Athen General proposed, 5149, there is no court order. I have 
raised the question with the Assistant Attorney General whether or 
not, under the provisions of his bill, he would have to show in court, 
first, that it was done under the express approval of the Attorney 
General, and, secondly, that it was connected with a security investi- 
gation. And once he puts that evidence in, then it is subject to cross- 
examination. That is exactly what happened in the Coplon case. 
Is that not so? 

Mr. McDona.p. Yes. 

Mr. Wiiu1s. I did not follow the point you were driving at. 

Mr. Fotry. The point is that under a court order you merely take 
your copy of the original order and put it in. That satisfies the court. 


That limits it. It does not go behind the order. However, as you 
well know, under 5149, there is no court — So, to meet the pro- 
visions to be admissible, he has to show, 1, the approval of the Attor- 


ney General; and 2, that it was connes se with a security investigation. 

The danger in this thing is that there are a lot of things they do 
not want to reveal in court in this type of case. That was the prob- 
lem in the Coplon case because they did get the records of wiretapping 
and spread the whole thing before the public. ‘There are certain cases 
where they are afraid because of that reason. 

Mr. Kearine. In other words, your point is that the court order, 
rather than being a dangerous thing as giving more information, is 
a safeguard in that the court order is final and they do not have to 
go beyond it. Whereas, under the Attorney General’s suggestion, 
without the court order, he would have to go into matters which he 
would not want to go into in order to get his evidence ? 

Mr. Forry. That is correct. 

Mr. McDonaup. He would have to show he had a prima facie case 
in which to issue the order in the first place. 

Mr. Keatine. In order to get his evidence admissible ? 
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Mr. McDona.p. To get his evidence in. he would have to show com- 
pliance with the statute. 

Mr. Krarine. I think possibly that was not in his mind when he 
was here before us. That particular question was not brought to the 
attention of the Attorney General His fear, when he appeared be- 
ore us nd I appreciate your views on this—was that if a court 
order were requ red, as 1n H R. 177, if might result in leakages. You 
had a leak we il the Gross case through the telephone company. 

Mr. McDonaup. They are going to have that, too, because they are 

ot going to be able to maintain an entire plan of the telephone com 
pany wiring system: and if they are going to tap a wire, they are going 
ive to go to Get the pan from the phone company the same as I do. 

Mr. Keatina. That is right. You cannot avoid that. 

Mr. Me DONALD. Th it cannot be avoided unless you havea complete 
map up to date every minute of the day of every wire in the telephone 
company. 
Mr. Keatina. But so far as le ikages in the court are concerned, have 

evel 1d any bad experience ¢ 
Mr. McDonatp. Never. 
Mr. Keatina. What does the judge do after he sions this order ¢ 
Does he lock it up? 

Mr. McDonaup. He puts it in his own safe in his own chambers 
Mr. Kratrne. One judge is chosen for that? That is not in the 
law. 

Mr. McDonatp. A matter of practice. 


Mr. Keatirna. He locks up that order in his safe. That is the 


i 


Ve 


but it isa matter of practice in the various judicial districts ¢ 


¥ 


fficial record in his safe? 
Mr. McDonanp. That right, and he gives us three originals which 


( isal »sloned, Ww th | own signature, 
Mr. Forry. Mr. McDonald, on that point, do some of the judges 
not follow this practice? They actually put it in an envelope, seal 
th elope, and sign it across the back # 


Mr. McDonaxp. Sign it across the flap. 

Mr. Keating. Of those three orders that come back to you signed—— 

Mr. McDon rp. I keep one; the telephone company gets one; and 
the police officer who is in charge of the detail sitting the tap has 
the other one so he may show it if another police officer comes around 
and says, “What are you doing here?” “I have got an order per- 
mittinge me to do it.” 

Mr. Fotry. But the order is just the authority—— 

Mr. McDonaup. That is right. We take the affidavits off. 

Mr. Witxits. On the question of establishing the foundation to pro- 
d with the admission of the record of conversations in evidence, 
you say that the mere introduction of a court order is a first step ¢ 

Mr. McDonaxp. That is correct. 

Mr. Wituts. In the rough and tumble criminal case—and those are 
the ones that challenge a lawyer—there are no holds barred. Suppose 
I say, “Here is a court order. But I want to see the aftidavit sub- 
mitted to the judge. I want to cross-examine the guy who initiated 
this thing. Let us see whether there was a crime or whether it was 
edition. Let us see what they swore to at that time as 

they are swearing to today.” Certainly a lawyer would 
take a stand and try to probe into that. ’ 
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Mr. McDonatp. No, for this reason, Congressman. If we tap a 
wire for any reason, as long as the tap is lawful when we make it 
and we find evidence of other crimes other than the one we are look- 
ino for, we are entitled to use the evidence. If I go in a bookmaking 
‘ase to tap a wire and find evidence of a murder, it 1s entirely discon- 
nected and the only person who can pass upon it originally is the 
judge. It is within his ci eretion as to whether or not the evidence 
1S reasonable. so vou have no attack behind the order. The order 
eranted; that is all. They are entitled to it. You ean call the 
judge, if they challenged his signature to the order and said it was 
a forged order, and he would say, “That is my signature.” That 
would be the end of it. , 

Mr. Wiuts. The reason I asked that question, in the hight of what 
Mr. Foley suid, it seemed vour bill on reflection might accomplish 


1 
} 
I 


the very thines that the oppos te view feared. 

Mr. Kratine. That is rio] Ue I did not follow that myself a while 
ago. 

Mr. Wiiuts. If the court order is the starting point and you cannot 
vod behind it—— 

Mr. Ky TING, In othe r words, the court order is conclusive. Are 
there cases in New York which have held that, where attorneys have 
tried to gO behind the court order, they may not do so ¢ 

Mr. M< Don ALD. l do not know. | have never at ara ot it being chal 
lenged, not in my time. 

Mr. Keating. In other words, the defense lawyers 

Mr. McDonavp. Never challenged it; never attempted to do that. 

Mr. Fotry. On the contrary, is it not a fact that most of the time 
they concede your erounds ¢ 

Mr. McDonatp. I will say this. It may have happened in the early 
days. But after a practice grows up and they find that it has been over- 
ruled once and overruled twice, and ultimately passed upon, it does not 
go any further. 

Mr. Dononvur. When you go before a judge seeking such an order, 
do you request that order based upon oral evidence ¢ 

Mr. McDonatp. You can take a look at the one in the record, and 
that will answer your question. 

Mr. Dononvur. Not having time to go through all of it, I am wonder- 
ing if you could briefly answer my question. 

Mr. McDonatp. In that one we said that a certain ship, the Olaf 
Maserk, docked at a certain dock in Brooklyn, had a shipment of Rem 
ington arms; that 8 revolvers were stolen from 1 packing case and 5 
were stolen from another packing case, and the numbers; that 1 of these 
guns was the weapon that was used to kill Arnold Schuster: that we 
have the man who stole the guns; that the man who stole the guns told 
us he gave the guns to X, and we wanted to intercept a telephone com 
munication on X’s home. 

Mr. Donouvr. Is the evidence you give submitted to the judge orally 
or 1n writing ? 

Mr. McDonatp. In affidavit form. It is in the affidavit attached to 
the order and is made a permanent record. 

Mr. Dononvr. Do I understand from your answers to Mr. Willis’ 
questions the facts set forth in the affidavit cannot be attacked ¢ 

Mr. McDonaup. That is correct. 
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Mr. Donouvr. In other words, assume a case where certain facts 
alleged in the affidavit turned out not to be a fact, and that fact would 
be important enough to prevail upon or convince the judge that the 
order should not be issued, do you not think an injustice would be done 
in alleged defendant ¢ 

Mr. McDonaup. No, because the telephone communication would 
only have been disclosed if—— 

Mr. Dononve. Pardon me, Mr. McDonald. The affidavit is sub 
mitted before any wiretapping ¢ 


Mr. McDonaup. That is correct. But I say do not see how the de- 
fendant would be hurt because it would only be if you actually obtained 
evidence. You would actually have had to have evidence that you 
\ te to intl duce. 

Mr. Dononvr. But vou would not get the order which would 

ioriZe you to tap the wires and a | that conversation. 

Mr. McDonaxp. That is correct. 

Mr. Dononvr. If a certain f alleged in the affidavit was not a 
ract 

Mr. McDonavp. The only safeguard you have in that particular case 

the same safeguard you have in every other case where an affidavit 


s subm tted tor any ex parte ordet the integrity ot the person who 
signs the affidavit. That is one of the reasons I suggested that the 


police should be excluded and it — be pinned down to an assistant 


district attorney or, in your Case, to al Assistant Attorne Vv General of 
the United States or a United tates attorney. I do not believe in 
ceiving it to the aw enforcement agents themselves. I do not believe 


even the FBI ought to have it. They ought to make an application 
through a member of the bar to a court of record. 

Mr. Fine. When you say the order is conclusive you do not mean 
it is conclusive in a legal sense. It could be attacked, I suppose, by 
an energetic and enterprising lawyer ? 

Mr. McDonatp. I do not believe so, Congressman. I think once 
the order is granted, the only question then is whether the evidence is 
admissible, 

Mr. Keating. It could be attacked directly by a motion to vacate. 

Mr. McDonaup. A motion to vacate the order. 

Mr. Keatinc. But not collaterally in the prosecution ? 

Mr. McDonaxp. As a motion to preclude where evidence has been 
obtained without a lawful search. 

Mr. Fine. Except as a matter of practicality, you could not know 
that there was an order until after the wiretapping was accomplished 
and the trial was had and the order was offered in evidence. Would 
you have to go back to the motion part of the county court and make 
a motion, or does the supreme court make a motion to vacate ? 

Mr. McDonaxp. I think you would. You would know, because in 
the preliminary hearing where the evidence is essential, it is disclosed 
usually in the preliminary hearing, so they would know in the magis- 
trate’s court before it even got to the grand jury that a wire had 
been tapped. Then you can make it before your trial. 

Mr. Fine. Before the trial. We are back at the motion part of the 
county court or the supreme court, and a motion has been made. 
Certainly the defendant’s counsel has the right then or the oppor- 
tunity at that time to attack the facts, as Mr. “Donohue was trying to 
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point out—to attack the facts which were contained in the original 
aflidavit as not being true. 

Mr. McDona.p. The same as vou would under a writ of search and 
seizure, but not at the trial. I think it would have to be a motion to 
vacate the original order, or a motion to suppress or preclude evidence. 

Mr. Fine. On the ground that no crime had been committed pur- 
suant to the facts stated in that affidavit ? 

Mr. McDonatp. That is right. Or there was not reasonable 
grounds at that time to believe that evidence could be obtained. 

Mr. Wiis. And the same rules that are applicable to going behind 
a search warrant would apply to this situation / 

M r° Mcl JONALD. That would be my belief: ves, sir, 

Mr. Fixe. How would you know what was contained in the affi 
davits if you did not get a copy of it¢ Do you get a copy in the 
magistrates court ¢ 

Mr. McDonatp. No. 

Mr. Fine. How do you know ? 

Mr. Mc DONALD. We would have to make an application to the 
court, I believe, to see it. 

Mr. Keating. The same way you make application to see the 
minutes of the grand jury? 

Mr. McDona.p. That is right. 

Mr. Fine. And those are usually denied ? 

McDonatp. No; they are not. They are all too frequently 
granted, except in Federal courts. Federal courts never grant them. 
In the State courts they are granted quite frequently. 

Mr. Keattnc. In other words, if you showed facts to the court 
which tended to negative the propriety of issuing this order, the court 
would take the affidavit based upon the order and your facts and 
would determine whether the other side should be permitted to see 
the affidavit ? 

Mr. Fixe. The difficulty, Mr. Chairman, that I envisage is: How 
would you know what facts they produce and what facts to put in 
an affidavit until you have seen the affidavit containing the facts? 

Mr. McDonatp. The same way you do in a grand jury room. “My 
client has told me such-and-such, that this crime never had been com- 
mitted, that he had no part in it, there was no grounds to believe that 
he was connected with it, and that he never used his telephone for that 
type of purpose.” 

Mr. Fine. Would that be enough ? 

Mr. McDonatp. It is e nough in the ordinary application to inspect 
grand jury minutes. “My client tells me such-and-such. I have 
talked to the people who testified.” 

Mr. Fine. That is different. There you have an opportunity to 
know who testified before the grand jury. 

Mr. McDonap. You do not have the opportunity unless you find 
out because the witnesses are no longer listed on the back of the in- 
dictment. That was amended about 1938, 

Mr. Frve. I can see the difficulty of ascertaining those facts and 
I was just wondering whether or not they should bees 

Mr. McDonatp. There are difficulties. 

Mr. Five. I was just wondering whether or not there should be a 
safeguard. 
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Mr. McDonaxp. I have never seen any case where an innocent per- 
son was harmed Va Wiretap Ol ler, and | have been at the business 
for 14 years. If you do not give the people the right to tap a wire, 
you are just giving the enemies of our country the right to a secret 
dispatch case that you cannot possibly find out about. And if they 
want to pian they W il] not sit in one room. They vill gO in three 
rooms and telephone each other, and you are just there with your 
har as tied. } ou are Givihg to the enemy every bit of technological 
progress. They can take a Ld 6G and YO from New Y ork to California 

Ll UTS, and we have to follow the mina covered wagon. 

here have been too many limitations placed upon law enforcement. 
District attorneys are not evil people who are going around and 
AanXio to snoop on people's telephone conversations. God knows if 
they ever tapped mine they would find out conversations like, “What 

Lhe homey ork lor tomorrow nh oht, and how do you do the third 


example?” They could listen all d to that if they wanted to. We 


i 
Oo not ao it, We do not use unless it is Import unt. and we do not 
do it just for the purpose of snooping 
We only do it when we want to find out is this particular defend 
ant guilty of this crime? It takes six men to work a wiretap. It 
takes one-third, almost, of my detective force to operate one tap. 
Mr. Fine. Just to bring oa conclusion, what you are really say 
ng to us this: That as far is any safeguard s concerned, the safe 
guard should be the appli ition toa judge who will sign an order 


and not the safeguard of preventing or protecting a defendant against 
Lhe issua e of that order. 

Mr. McDona.p. It has got to be the integer ty of the man who holds 

the ollice and of the judge who Passes On the order. You cannot legis 
ite human elements out. 


Mr. Wiiuis. Does the New York statute say that wire tapping out- 


side ott e provi ons of th acts il] De nia Tul ¢ 
Mr. McDona.p. The statute does not, but the malicious mischief 
Statute does: and that makes unlawful to cut o1 ! ercept a wire. 
| thi Kk tl { statute itseil hould | SEI othenecd. i wol ld even make 
unlawful for any perso unauthorized by an ora r to have posses- 
m of wiretapping instruments. We found in the course of our in 
vestigatiol n the Garo ise i till we come bacl to that pecause We 
i { 1OUS EXP viret pping there, Voth wood and 
Police officer wit ul ny mstruct were buying their 
} ne eq pn ; Phe would sit in on a te lephor e such 
1 COl DOOTH near a based } rk or near al > trac k, and when 
1 ' { ad people eall 1 p to hake a bet they would forward that to 
ie »plainclothe letective, who would then vo and shake that 
bookmaker dow? But that is all unauthorized wiretapping. With 


e authorized wiretapping you do not have any trouble. But until 
you authorize it, you are going to have trouble with unauthorized 
wiretapping. 

Mr. Wituts. The reason I asked this question is, under the general 
law of New York. the malicious mischief statute, the w iretapping out- 
de of the provisions of this act is made unlawful. Now we are go- 
ing into the Federal field. Is there a Federal statute comparable to 
the malicious mischief provisions. If not, would you recommend on 


= 
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considered judgment that this bill should say, “This and this only is 
a field of legitimate wiretapping in Federal— 

Mr. McDon ALD. There Is ho he deral law, and I suggest there should 
be one. 

Mr. Kearine. To penalize illegal wiretapping? 

Mr. McDona.p. 'To penalize illegal wiretapping and even to make 
the possession of wiretapping instruments for an unlawful purpose 
a crime as well. 

Mr. Keratine. You would go that far? 

Mr. McDona.p. Yes, sit 

Mr. Kratrina. That is not in any of these bills, but we certainly will 
take that under consideration. 

Mr. Dononvr. Tell me this, Mr. McDonald: In New York is evi- 
dence illegally obtained admissible ? 

Mr. McDona.p. Yes. A motion to preclude can be oranted. It 
is admissible unless it has been suppressed prior to the trial. You 
can get an order to suppress, but it has to be done. <A direct attack 
must be made on it prior to trial. 

Mr. Dononvur. Then dlo you feel that in any Federal legislation that 
would be enacted the same conditions should prevail, notwithstanding 
the information or evidence is illegally obtained? ‘The court should 
be permitted to accept it as admissible ? 

Mr. McDona.p. I do not think you can do it under the Federal 
rule. Under the Constitution I do not think you can elect to that 
effect. I think evidence illegally ae is going to be inadmissible 
evidence under the Federal rules if it violates the Federal Constitu- 
tion. Wedo not have that pro »blem in a State prosec ution. 

Mr. Krartna. That is a difference now between New York State law 
and Federal law ? 

Mr. McDona.p. That is right. 

Mr. Wituis. You have this very wide open back door, though; 
whereas the evidence thus obtained may not be used in oakdaaned Lhe 
leads involved are always admissible in adie and that is the im 


t 


portant consideration as to whether we should go one step further and 
say not only is it not admissible in evidence, but whoever does 1t has 
committed a crime. Iam not saying it should be. 

Mr. McDonaxp. I think that the leads which are followed up should 
be admissible in evidence. I think you are stretching out to a terrific 
pou tf to ] rotect people who have ee mmitted “al unlaw ful act. \fter 
all, the paramount importance comes up sometimes as to which is 
oreater, the right of privacy of an individual—which is not a constitu- 
tional right and no one can point out to me that it is—and the welfare 
of the country or the State as a whole. As Justice Jackson said some- 
time ago—speaking of the Supreme Court—*‘Unless the Court starts 
to temper its doctrine with logic and a little bit of commonsense, you 
are going to turn the Bill of Rights into a suicide pact.” I think that 
is being done both by legislation and by court decision. 

Mr. Wits. In other words, Mr. McDonald, you say that evidence, 
no matter how it is obtained, if it turns out to be true, should be per- 
mitted to be used against them ? 

Mr. McDonatp. I say you cannot do that under the Federal Con- 
stitution. In the State you can, but you cannot federally. 
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Mr. Wn Lis. How ao you differentiate between the State and the 


Mr. M Donato. Beeause the fifth amendment prevents it in the 

Federal cases, and the fifth amendment does not apply to prosecutions 

Mr. Donomver. You do not have a similar provision in New York? 

Mr. McDonaup. In New York State. no. And the Governor has 

i | . ie Cor oressman know s, vear after vear that have 

0 luced to make ts mil ir in New York. He has held each 

e that thr paramount impe rtance of the State is cones rned. If 

get evidence that shows a crime has been committed, then the 
protectio} ot the statute does not apply. 

r. Dononver. As a principle of logic, do you not think if evidence 
egally obtained can be usedl A@aAlNST a defendant ma state, a sovel 
eigen power, il should be the same situation insofar as the Federal 
Government 1s ‘concerned ¢ In othe words. steps should be t iken Co 
amend our fifth amendment ¢ 

Mr. McDonaxp. I make a distinction in different types of Federal] 
cases. I think when the Bill of Rights was drawn, our country was 
young and they were still afraid of the redcoats rattling their sabers 
and banging on the doors and coming in with their armed might. 
For what‘ To collect taxes. The proprietary interest of the Crown. 
And where the tax interest of the United States is involved, I do not 
think you should have a a even to tap wires. I think where a 
propriets ry interest only is involved, you should not have the right. 
I think the right should be limited to the cases where the national se- 
curity is aavaieuss: I would say let them use the evidence even though 
it is legally obtained, but not for the tax case. 

Mr. Keatrine. Mr. McDonald, may I ask vou this, because we will 
have to adjourn shortly. Have you gone over any of the proposed 


necific leoislation before us ? 


i - 

Mr. McDona.p. Yes, I have. 

Ir. Keatine. Do vou have views on the relative merits of the 
various bills? 


Mr. McDonatp. On bill 477, I think it might be divided into two 
parts. One is civilian and one is military. I wor ee if the night 
ot the n itary to intercept telephone communic: ms should not be 


limited in 1 or 2 ways, either to an emergency anit: which would 
have to be created by a Presidential proclamation: or even if the mili- 
tary wanted to interce pt a tele phone communication, they had to make 
their application through the Attorney General. 

Mr. Kratine. I think that is what the Attorney General would like. 
But the defense services feel the *\ shoul do it directly. 

Mr. McDonatp. I do not think in ordinary peacetime the military 
should have a right to go around tapping telephone communications. 

Mr. Kearine. It would be, of course, only in cases involving treason, 
sabotage, and so on. where our armed services personnel are involved. 

Mr. McDonaup. Suppose that is only an excuse, that the wires are 
tapped for that purpose. You catch a man tapping a wire; that is the 
only ostensible purpose, whereas in truth and in fact it is not. 

Mr. Kearrne. I appreciate your bringing that to our attention. I 
think there is something there for us to consider. 


WIRETAPPING FOR NATIONAL SECURITY 89 


Mr. McDona.p. The other one is, in no circumstances do I think 
the results should be permitted to be divulged in civil proceedings or 
in proceedings involving a proprieti ivy interest of the Government 
alone. It shouk | be a more serious matter than that. 

Mr. Kerarine. I agree with you. You feel that in H. R. 477 there is 
some wording which might permit it ¢ 


McDonavp. In the section it says “or in civil proceedings.” I 
think the application to a court is an essential to guarantee fairness 
nd to limit the use of interceptions, and that the proe seecuUuulng ¢ ficial 


or the investigating official should not be the sole judge of tap ping a 
wire. I think it is hecessary 1n kederal cases that a crime either be 
committed or be about to be committed. Under this 477 vou can tapa 
wire just for the purpose of an invest igstion, even though no crime has 
been committed, and you do not Say that a crime is about to be com- 
mitted. It is too broad. It would just give you a general right to go 
in in any investigation and tap a wire. 

Mr. Kr aTING. In other words, we should spell out in the bill - 

Mr. McDonap. At line 10 on page 3, I would; that “there is reason- 
able cause to believe a crime has been committed or is about to be 
committed,” and not that the communications contain information, 
but that evidence may be obtained concerning the commission thereof ; 
3552 is very similar, and there is not enough difference to discuss that. 
In 5149 I do not think that there are enough safeguards in the bill. 
[t does not require any approval by the court, and it would seem to me 
that it is also necessary to indicate in that case that a crime had been 
committed or about to be committed. 

With respect to 408, it is limited to criminal matters and I believe 
that is better. But I think again an application should be required 
to a court. I do think either this committee should recommend or 
should help assist in some way in having an interpretation of section 
405, that the present act does not prohibit lawful wiretap ping in the 
sovereign States. It has been interpreted that way by various com- 
munications companies, and it could be a declaration. 

Mr. Keating. You think we should try to cover that in this legis- 
lation ?¢ 

Mr. McDonavp. Yes; I think you can in this legislation. 

Mr. Forry. Did you consult with the FCC at “all, Mr. McDonald, 
when you ran into that problem in the Gross case ? 

Mr. McDonatp. Yes; I did, and was unable to get any assistance 
from them. 

Mr. Fine. You did not mention anything about H. R. 408 ? 

Mr. McDona xp. I said with respect to this bill, the limitation in 
criminal matters is a reasonable limitation. I think the bill should 
require an application to the court, and the person applying for it 
should be at least an assistant United States attorney general. 

Mr. Keatinea. 408 does not require application to a ‘court ? 

Mr. McDona.p. No; it does not. 

Mr. Keratine. At this point in the record without objection we will 
insert a letter from the Federal Communications Commission dated 
May 28, 1953, to the chairman of this subcommittee; and a copy of a 
letter of June 8, 1953, from the Federal Communications Commission 
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to Mr. Reed of the Judiciary Committee, with an attachment indicat 
ing the Commission’s views concerning H. R. 5149. 
(The documents are as follows:) 
»M NICATIONS COMMISSION, 
Washington, D. C., June 8, 1953. 


( ! an, House Cov tte on the Judiciary, 
How of R resentat s, Washington, D. C 
DEAR ¢ GRESSMAN Reep: This is with respect to your committee’s request for 
Comunissio! comments concerning H. R. 5149, a bill to authorize the use 
f criminal proceedings in any court established by act of Congress of informa 
tion intercepted in national security investigations 
Enclosed are copies of the Commission’s coinments concerning this legislation 
In view of the fact that you miunittee has already held hearings concerning 
h and other bills dealing with nilar matters, we are submitting these 
nments to you before receiving clearance from the Bureau of the Budget. 
the Commission will be hay to furnish any further comments or information 
( erning t legislation which your committee may desire 
Sincerely yours 
Rose. H. Hype, Chairman. 
( ‘ S OF THE FEDERAL COMMUNICATIONS COMMISSION ON H. R. 5149, A Brut 
lo AUTHORIZE USE IN CRIMINAL PROCEEDINGS IN ANY CouRT ESTABLISHED BY 
AC OF CONGRESS OF INFORMATION INTERCEPTED IN NATIONAL SECURITY 
I STI VS 


H. R. 5149 would permit the introduction in evidence in criminal proceedings 

y court established by act of Congress of information heretofore or here 
( tained by the Federal Bureau of Investigation by means of intercepting 
terceptions were made upon 


s by wire or radio so long as such il 


f 





CAp pope i i he Att ey Gere and in the course of an investiga 

o det or prevent any interference with or endangering of or any plans 
fere wit] ‘endanger the national security or defense. 

» Commission has already submitted extensive comments concerning H. R 

H. R. 477, and H. R. 3552, bills to authorize the acquisition and interception 

I itions in the interest of national security and defense. Those com 


lies 1 many of the problems which the Commission feels should be 
d by Congress in enacting any legislation which would authorize the 





erception of communications, and those comments are, to a large extent, 
equally ap] ible to H. R. 5149 Moreover, as we previously indicated, the 
( mis n has no special information concerning, nor do we wish to comment 
! et or not Congress should require prior authorization by a Federal 
efore communieations can be intercepted or whether such interception 

should be ithorized merely upon the express approval of the Attorney General 
As we also indicated previously, we have no comments to offer concerning the 
communications intercepted upon the express approval of 

e At rney General prior to the passage of any legislation should be admissible 


H. R.5149 concerns itself only with the admissibility in evidence in certain 
dings of information obtained as a result of intercepting communi 


ition y the Federal Investigation It does not, as in the case of 





Bureau 





H. R. 408, H.R. 477, and H. RR. 3552, specifically authorize the Federal Bureau of 
I £ n to intercept iequire the communications or messages in ques- 
As we indicated in our previous comments, we believe that there is some 


whether, under the existing provisions of section 605 of the Commu 


\ nterception per se is a violation of law or whether there must be 
pled with divulgence or use before the law is violated. If Con 


therefore, that such information secured by the Federal Bureau 
Investigation should be admissible in evidence, it may wish to consider 
whet he t might not be advisable to add a provision to H. R. 5149 which would 





\ t] e the Federal Bureau of Investigation to intercept or acquire 

Col itions or messages which the bill would permit to be introduced 
det { ess such a provision is included in this legislation, it might 

he « strued as authorizing the introduction in Federa ourt proceedings of 


] 1 . espect 1 s noted that the Federal rule of 
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evidence has been that illegally obtained evidence is not admissible in Federal 
court proceedings. On the other hand, many State courts have ruled that 
illegally obtained evidence, including evidence secured by illegal wiretapping in 
violation of the provisions of section 605 of the act, is admissible. In view of 
these facts, Congress may wish to obviate any claim that the FBI, in securing 
the evidence here made admissible, violated the law, by expressly authorizing 
the interception of communications as well as the introduction into evidence of 
information obtained by intercepting communications. 
(Adopted June 3, 1953.) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., May 28, 19538. 
Hon. KENNETH B. KEATING, 
Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN KEATING: During the course of my testimony before your 
subcommittee on May 20, 1953, concerning H. R. 408, H. R. 477, and H. R. 3552, 
bills to authorize the acquisition and interception of communications in the 
interests of national security and defense, you requested my opinion concerning 
an amendment to H. R. 477 proposed by the Western Union Telegraph Co, 
Western Union proposed that the following language be added to H. R. 477 on 
page 2, line 18, after the figure “1103”: “and all carriers subject to this Act 
of 1934 are hereby authorized to permit such interception, receipt, disclosure, 
or utilization of the contents of any such communications by wire or radio.” 

It would appear that this amendment was proposed in order to insure that 
Western Union and other carriers subject to the Communications Act of 1934 
would not be in violation of section 605 of the Communications Act if they 
permitted the interception or utilization of the contents of any communications 
by any of the officers who would be authorized by H. R. 477 to intercept or acquire 
such communications. It is my belief that the carriers in question would probably 
be fully protected without the addition of the proposed language, but I can see 
no objection to including the amendment if it is desired to spell out the authority 
of the carriers in the statute. 

Sincerely yours, 
Rose. H, Hype, Chairman. 

Mr. Kearine. I want to express on behalf of the committee to you, 
Mr. McDonald, our gratitude for helping us with this problem. It 
is not simple, and I know your suggestions will be very valuable to us. 

Mr. McDonavp. It is a problem that confronts all law-enforcement 
agents, and it is a problem that today is becoming paramount. 

Mr. Keatine. The committee will stand adjourned. 

(Thereupon, at 12:40 p. m., the subcommittee adjourned.) 





